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Abstract

The purpose of this study is to analyse and givewvamview of some basic aspects of the role
of European law within Scandinavian (i.e. SwedBanish and Norwegian) law, focusing on
how the constitutional relations between the ECHRA-law and national law and ECHR
and national law respectively have been concepmliby in particular, Scandinavian courts.
The hypothesis is that there has been a certasivitgsof national courts in implementation
of European law, but only exceptionally domesticnstdutional constraints to that
implementation, as well as that the implementatiaa been surprisingly independent of the
constitutional rank of ECHR and EC/EU/EEA-law respely.
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1. Introduction

The purpose of this study is to analyse and givewvamview of some basic aspects of the role
of European law within Scandinavian law. In pridejpsupranational law in the European
context has two parts, EU/EEA-law and ECHR. Whenoitnes to analysis of the role of
supranational law in national law, there seemseton different aspects, one which concerns
the application of supranational law, and partlg evhich concerns the rank and validity of
such norms. The notion of supranational law is |gnolatic in and of it self since there is no
clear distinction between inter- and supranatiolaal. The difference most commonly
referred to when it comes to distinguishing thene direct applicability, independent
international tribunals and that the supranatiowains take precedence over national norms.
Whereas traditional forms of public internatioreavldoes not presuppose direct applicability,
international law has traditionally supposed thabkes precedence over domestic law, and
whereas independent international tribunals areah@ays connected to supranational law,
that is the case in Europe. Supranational law priyn@fers to the EU and ECHR, but neither
legal order can be said to fulfil all criteria feupranationalism. Supranational law has
evolved from international law in general, andsitalso clear that international law in certain
respects creates a framework for how supranatiamals to be treated within domestic law.
Whereas the traditional international law basedimggion of supremacy of international law
(an assumption shared with EU-law as well as vhthn ECHR) over national law has never
been explicitly rejected, it has neither been tyeaccepted, whereas in the precedence of
European law within national law has been far meftective than for most forms of

international law.



2. Common constitutional traditionsin Scandinavia

If anything could be said about the common consbital traditions of the Scandinavian
states it seems to be the tradition (in particuldahe Scandinavian countries) of constitutional
continuity, parliamentarianism, the relative absem constitutional judicial review, the
traditionally limited constitutional protection dindamental rights and the tradition of the

rule of law.
2.1. Constitutional continuity

All the Scandinavian countries have, at least @ntprevailing standards, long traditions of
rule of law and most certainly long traditions afer by law. The tradition of the rule of law,
and even more so the tradition of rule by law, wdsstorical development which emerged at
least from the late eighteenth century and whicls wetitutionalised through a wave of
institutional reforms during the nineteenth cenfuaydevelopment which is not dissimilar to
that of many other European stateBhe absence of revolutionary developments has also
been reflected in the legal development meaningltbtn development of private and public
law in general and development of constitutional ks been characterised by a high degree
of stability and piecemeal reforms, rather thansweeping changes. The first modern
Scandinavian constitutions emerged in thd" t@ntury and the conventional model for
constitutional change has also been a reason for thi creation of constitutions which
formally institutionalise parliamentarianism wasagher slow development. The Norwegian
constitution of 1814 still being in force (althoudfaving been modernised at numerous
points), although the Swedish constitution of 1808s replaced in 1974 with a new
constitution, which has since then been revisedeatral points repeatedly. The Danish
constitution of 1848 was subject to extensive ftems in 1913 and replaced by a new
constitution in 1953. Another side of that devel@minis the high degree of constitutional

continuity, all Scandinavian constitutions currgnti force that have been adopted in th& 20

! Jaako Husa, “Guarding the Constitutionality of lsaim the Nordic Countries” 4&merican Journal of
Comparative Law2000) 345-381



century have been adopted not through a revolutyoaat but through the procedures for

constitutional amendments prescribed in earliestrions?

2.2. The rise of parliamentarianism and the paraxd®trong executives

The rise of parliamentarianism must be said tohieedefining constitutional development of
the late nineteenth century, which along with thstitution of general suffrage created the
institutional framework for the modern democracyeTrise of parliamentary government
developed in all the Scandinavian countries as rdlico with the idea of personal royal
prerogative. However, it is also the case that ih the Scandinavian countries,
parliamentarianism evolved as a set of constitali@onventions, rather than as a set of legal
rules, the institutionalisation of parliamentargmi through formal constitutional rules is a
relatively slow development. The role of parliansi#nism in the Scandinavian form is also
influenced by the fact that all the Scandinaviamntdes have adopted relatively strict
proportionality in the elections to parliamentsgdaince that also have relatively fragmented
party-systems. The fragmented party-systems inctrext of Denmark and Norway has
several times led to relatively weak governmentsl @elatively strong parliaments, whereas
in Sweden, the increasing fragmentation of theypsystem has generally not affected the
political strength of the executives.

2.3. The judiciary, the executive and the legiskdu mixed roles rather than separation of

powers

In the same way, the Scandinavian countries magalieto be characteristic in the sense that
although the judiciary has a constitutionally wealae than in both many civil law countries
and in common law countries, the practical rol¢hefjudiciary in law is often as extensive as

in both civil and common law countries, but oftearkedly politically weaket. A difference

2 That obviously leaves out the Norwegian constitutivhich was set out through a constitutional coitioa in

1814, based on a declaration of independence renmark).

% The organisation of the judiciary in the Scandiaavcountries vary, where the Danish and Norwetggal

orders have unified judicial systems, whereas thvedish judicial systems are divided into administeand

general courts. In Sweden, there is also, a spestance system for tax cases in the so calledLBax Board
[Skatterattsnamnden] which gives ex ante judiotaiew for companies and individuals wishing to detee

the legality of tax solutions. The Swedish judigidave special courts for labour matters, marketrts for

competition, consumer and advertising issues, anée hlso had special courts for housing and inserésues.
A general tendency has however been to reduceuimb@r of special tribunals, and the use of spedlainals

has become more limited in the context of Swedishdver the last decades. A certain reason forhthatbeen



between other civil law countries and the Scandaravegal family when it comes to the
judiciary is that the strict separation betweencexige and judicial powers, between civil
servants and judges and between administrative sidasi based on legality and
appropriateness and judicial decisions reviewingdy othe legality of decisions has
traditionally had limited currency in the Scandir@vlegal orders. The Scandinavian paradox
when it comes to the role of the judiciary seemdéothat it plays a paramount role in
application and creation of legal norms, but dag$rem a constitutionally weaker position
than in many other civil law countries. However ttumstitutional weakness of the judiciary
seems also to have been the basis for that itlhassametimes had executive roles and more
importantly also that the executives and civil setg have often fulfilled judicial tasks, in
particular in relation to appeals. That reflecsoad historical tradition where the separation of
powers, to the extent it has existed was primaritgatter of separation between the executive
power (which was at least partly understood toudeljudicial power) and on the other hand
legislative powers and powers of taxation which eveassigned to directly elected
representatives of the people. It should also betioreed that there was also a strong tradition
of executive law-making within Scandinavian law, igéh also means that separation of
powers in that traditional sense as separationdmivihree distinct branches of government
has never been a central aspect of Scandinaviastiwionalism. This constitutional
tradition has been typical of the Scandinavian ll@gders since the i’gcentury, and they
should rather be seen as effects of the gradualaewent towards democracy characteristic

of all the Scandinavian countries.
3. International law in national law: between dualism and consistent inter pretation

The relation between international law and natidaal within the law of the Scandinavian
countries has always been problemétiEhe traditional approach is that all Scandinavian
countries has adopted a dualistic approach tonatiemal law, meaning that norms of
international law cannot be applied within natiolaa¥, without legislative measures to make

international law a part of national law. To somdeat the view of the Scandinavian

the potential problems of conflicts of competenmgluding negative conflicts of competency. SeetriRa
Sodergrenyem doémer i granslandet®ppsala, 2009)

* There is not space to discuss in detail the dadims of dualism and monism, for the present puzfibsuffices
to say that dualism is understood as a doctrineeftyeinternational law has to be recognised thrdegtslation
in order to have effect before domestic courts.



countries as dualist in their approach to inteoreti law is a simplification, there has been a
tradition of monism in Sweden, Norway and Denmarkhie late 19 century.

Whereas that has been the traditional approach aiso clear that it has not always been an
approach which has been heeded to by courts, inifageems in many respects more
appropriate to speak of the relation between imtgznal and national law in Scandinavian
law as a mix between different approaches, which dlso been related to different fields.
Despite that doctrinal claims have often been ntadke effect that international legal norms
are treated as a whole, the judicial practice whenomes to international law in the
Scandinavian countries actually seems to point tdsvan approach where different sectors of
international law are treated differently. To aajrextent that is a logical outcome of the vast
differentiation of kinds of international legal mes and broadening of the purposes for which
international law is used as a form of regulati®®hat should be noted is that the
Scandinavian constitutions with exceptions for aierkinds of international legal rules lack
any statements on the role of rules of public mi&ional law. That means also that treatment
of rules of public international law not explicitipentioned within constitutional texts or
other kinds of legislation is decided by courts.u@® have assumed that national and
international law are not conflicting. Traditionalhe assumption of conformity has meant
that courts have not considered international llamt, in recent decades the assumption has
been understood as that courts are supposed teeesisth conformity between national law

and international law.

3.1. International law in general

When it comes to general rules of customary intewnal law and international treaties in
general, the Scandinavian countries have as it sesdopted a quite common approach,
namely that such rules of international law are Imating within the national legal orders,
there is however also an aspect which modifies tianely that here is in all Scandinavian
legal systems a presumption that the national leghdrs are in conformity with requirements
of international law and more generally with thdemational legal obligations of the
Scandinavian states. This mix of on one hand duals the other hand the view that there is
no or should be no conflicts between internaticarad national law has also served as the
basis for a judicial practice which is more opemalation to implementing international legal
norms insofar they are not in obvious conflict withtional law. The relevance of that in

relation to customary international law has beerteglimited in most countries, although



Norway implemented international humanitarian law dertain trials concerning events
during the occupation during 1940-1945. Howevespite such examples, it seems also clear
that dualism in the sense of non-implementatiomt#rnational law unless there are specific
measures of implementation in national law has tzepart of the Scandinavian legal family.
The traditional form of dualism has however beepliag slightly differently in different
contexts, for instance when it comes humanitargan human rights and tax treaties, but in

general was relatively consistent.

3.2. International human rights

The role of international human rights law in theaf&dinavian legal orders has changed
considerably over the last decades. Sweden anddydmave constitutionalised the role of the
ECHR and international human rights in generalpeesvely, whereas Denmark made the
ECHR directly applicable in national law through @wlinary statute. The differences in this
regard have concerned scope of ratification, inesgontexts it has been quite specific to the
rights that the countries have accepted to prateder public international law, whereas in
some cases it has been rights protected undemteémational human rights treaties more
generally. In some cases, the implementation haa bmited to the ECHR specifically, in
other cases it has been a part of a larger “paskagemplementation of international human
rights.

3.3. Norms of inter- and supranational organisatiomational law

The role of international organisations in genenathe Scandinavian legal orders is also
relevant when it comes to the role of the ECHRdifranally, the way in which international
law has been conceptualised in Scandinavian lawnbasonsidered norms and decisions of
international organisations. The role of the Euesp€ourt of Human Rights in European
human rights law, as well as the role of the ECIdRv&ource of EU-law, means also that the
role of norms of international organisations isevaint for the application of the ECHR in
Scandinavian law. The role of the ECHR in EU-lawame also that in the Scandinavian
countries that are members of the EU, the ECHRmaatically takes precedent over national
law, when it is treated as a part of EU-law, bati#o means that conflicts between ECHR and

® For an account of the traditional dualist approaciDanish law, see, Stenderup Jensen, "Folkereiten
retskilde i dansk ret” UfR.B 1 ff. (1990)



EU-law are unresolved. The constitutional role dfi/EEA-law has never been clearly
defined in the Scandinavian countries, but the ¢aseseems to suggest that whereas the
Scandinavian high court avoids distinct opinionstioa constitutional rank of EU-law, it is
also clear that Scandinavian high courts have Ueteiv take precedent in relation to national
law and (at least to some extent) in relation tdHBE When it comes to the role of inter- and
supranational norms within domestic law, the rdlénternational courts have a central rlle.

It has been pointed to that in many contexts taeeedomestic constitutional limitations when
it comes to applicability of decisions of intermatal courts. In the context of EU-law, the
judgements of the ECJ have an erga omnes effebinvtite EU legal order. The role of the
EctHR is for practical purposes very similar tottbhthe ECJ in the sense that the decisions
of the ECtHR as the decisions of the ECJ are tadmesidered (and are considered) by

national courts within national adjudication.
3.4. International law in Scandinavian law

The conclusion when it comes to the role of inteaomal law in Scandinavian law seems to
be that it has played different roles at diffengaints in time, and that the actual role of public
international law, both general international land areaties as well as various secondary
norms of international organisations has largelgrbdetermined by the courts. However, for
most of the time, that role has been the case uth@emssumption that legislatures may
always amend the impact of treaties, either throdghunciation or amendment of statutes
implementing them. The change in more recent yéas been based on a change of
assumptions concerning that, meaning that judgedl the Scandinavian countries at least in
relation to certain treaties, may apply them afsthe face of subsequent domestic legislation.
That is a change which is however not formalised &hich is dependent exclusively on the
acceptance of primacy of various kinds of inteiova legal norms, an acceptance which is

systematic but not systematised.

® 1t should be added that in all Scandinavian caesgtithe legal basis in national law of participatin the EU
or EEA (in the case of Norway) is based solely @tusory norms. From a formalist perspective ofaral law,

it means that supremacy of the EU is based ontstgtunorms subordinated to national constitutiolzab,
whereas

" Nikolaos LavranosDecisions of International Organizations in the Bpean and domestic legal orders of
selected EU Member Staté&Sroningen, 2004)



3.5. Beyond monism and dualism: towards consistéetpretation

The development of the role of inter- as well agraoational law components of European
law within the domestic legal orders seems to atge&tent to rely on practices of consistent
interpretation within national laW.It has often been pointed that consistent intéagite is a
way to manage legal uncertainty, and a way to ersaine kind of harmonisation which to a
great extent avoids the creation of one single whymplementation of legal rules over
different legal orders. The effect of that seemsvédwer to be that certain forms of
uncertainties remain within the existing legal ardehe tolerance for such uncertainty has, as
will be discussed below varied considerably ovenetiand over different areas of law
something that in turn means that the practiceoasistent interpretation has not always been
consistent over time. It seems as since the peaafcconsistent interpretation does not
alleviate all legal uncertainties, on the contrérynay even be said to preserve certain
uncertainties in order to preserve autonomy ofonai political and judicial institutions, it is a
way to integrate inter- and supranational norme mational legal orders which may raise
problems in contexts of positive integration, buhieth are well attuned to “negative
integration® models of supranational law within the contextibéral constitutionalism®
The role of consistent interpretation thereforensedo be of central importance to the
integration of national legal orders with Europdaw in general, and it seems also to be a
trend which has developed in all the Scandinavaamtries.

The other aspect of consistent interpretation ihabticeable is that consistent interpretation
is piecemeal and secondly that it increases theeabthe judiciary. The piecemeal character
of consistent interpretation seems demonstrabléheygreat number of quite similar cases,

8 Anne-Marie Slaughter & William Burke-White, ThEuture of International Law is Domestic (or, the
European Way of Law}7 HARV. INT'L L. J. 327-28 (2006).Gerrit Betlem &ndré Nollkaemper, “Giving
Effect to Public International Law and European @umity Law before Domestic Courts. A Comparative
Analysis of the Practice of Consistent Interpretaiti European Journal of International Law, vol. (903),
569-589, 569-571, Gerrit Betlem, “The Doctrine arSistent Interpretation — Managing Legal Uncettdjn
Oxford Journal of Legal Studies, vol. 22 (2002) 348, Thomas Cottier & Krista N. Schefer, “The
Relationship Between World Trade Organization L&lational and Regional Law”, Journal of Internatibna
Economic Law, vol. 1 (1998) 82, 88.

° Negative integration for the present purposes beylefined as that it requires states to abstaim fertain
things, e.g. discrimination on the basis of natiityar violations of human rights, unlike positivietegration
that would also require further action from theegancluding harmonisation of national laws. Itatien to the
ECHR, negative integration has been the main isugernational human rights law.

19 Liberal constitutional orders have traditionallycha sufficiently limited conception of constitutad rights so
as to not create conflicts between the restrictmmgovernmental powers imposed by negative integrand
on the other hand other rights-claims. That mednsoasly that the relative absence of positive tsgtiaims
and above all that positive rights claims havebesn regarded as rights of a higher legal rank sé@mensely
important since that would otherwise create cotsflioetween positive duties of states and requir&smeh
negative integration.



relying on the same parts of the ECHR and EU-wsath order to reinterpret various
domestic legal norms, which means that consistaerpretation seems not to take place
through sweeping general principles, but througlecsssive application of inter- and
supranational norms by the final instance courtgdrticular that has been the case when it
comes to the application of secondary norms, what®nal courts have been able to create
distinctions between both secondary norms of i@tigonal organisations/international courts,
as well as distinctions between different kindsdoimestic norms. The use of consistent
interpretation together with reliance in particutdrcase law of international tribunals also
suggest the possibility of national courts to iptet decisions of international courts in a
more or less extensive fashion. That has had cerate importance for the implementation
of both the ECHR as well as EU-law in the contexSocandinavian law. The limited aspect
of consistent interpretation also means that cdori great extent have practiced a form of
“judicial minimalism” in relation to inter- and stgmational law.

The other aspect that the practice of consistdetpretation leads to is a greater degree of
judicial discretion when it comes to applicationaf. At the same time, the judicialisation is
in this respect a kind of compromise between twmmeting interests, one related to some
degree of domestic control over application of lamithout complete legislative
implementation of every aspect of European Yawhat seems to be especially visible in
relation to the (limited) case law which conceronsastitutional conflicts between national and
supranational law, where consistent interpretattan be seen as a strategy to combine
effectiveness of European law with avoidance ofriled hierarchies between European and
national law in the general terms that legislatveconstitutional norms would require. The
downside of that practice of consistent interpretais however not just judicialisation but
also abiding legal uncertainty, at least if readtie context of traditional forms of
interpretation. It means also that traditional ustédings of sources of law become far more
problematic than what has traditionally been theecand it means also that the integration of
national law into supranational law to a great eteas led to a deformalisation of law. (That
is not universally the same as to say that praieatf fundamental rights has lessened, on the

contrary it is quite clear that implementation betECHR in national law the protection

M It is however also clear that national courtsaatral to the development of EU law in the sehs¢ they are
always able to make prejudicial questions to the).HQavid EdwardsNational Courts — the powerhouse of
Community LawCYELS (2007)
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substantive fundamental rights has increased imitapt respects, and the same may be said
with regard to EC-lav{.)

4. Constitutional basis for ECHR and EEA/EU-law: integration and incorporation
clausesin Scandinavian constitutions

The first aspects of European law within natiomaV,l concerns whether the special nature of
European law (EC/EU/EEA and ECHR legal orders)atiamal law can be inferred from the
from the respective national constitutions, andadty what is the status of EC/EU/EEA-law
and ECHR in the domestic hierarchy of sources. Stendinavian countries have a common
constitutional approach when it comes to the naticonstitutional rank of EU/EEA-law. The
Scandinavian countries created in the decades H3#5 special constitutional provisions in
order to deal with future international (in partemuEuropean) integration that would be more
far-reaching than traditional international tresti&€he “integration clauses” of Scandinavian
constitutions have a common structure, they awborbut do not prescribe international
integration, they impose supermajority requiremghiesy allow for the decision of integration
to be made through a statute (having in formal $esmbconstitutional rank), and they hence
formally enable the withdrawal from such organmasi through a parliamentary decision
with simple majority. It is uncontested that thet®uses were created in order to facilitate
integration into the EEC/EC/EU, but from the outslke¢y did not distinguish between
European, “supranational” integration on one haatj on the other hand other forms of
extensive international integration.

The approaches to the ECHR of the Scandinaviantdesrvaried slightly, the Scandinavian
countries, Denmark, Norway and Sweden signed aiftedathe ECHR at an early stage. The
ratification of the ECHR in Sweden and Norway tgd&ce in 1952 and in Denmark in 1953,
with the temporary and permanent recognition ofjthissdiction of the EctHR in 1965 and
1970. However, in terms of the dualist approachinternational law, the ECHR did not
become directly applicable in any of the legal osdentil the 1990ie¥® It should also be said
that Sweden as well as Norway and Denmark accepéeplirisdiction of the European Court

12 Njels FengerForvaltning og Faelleskaf2004), Jane Reichehod Férvaltning i EU och Sverig@006)
13 Denmark incorporated the ECHR through a statutngaeffect in 1992, Norway in 1992 and Sweden in
1995.

11



of Human Rights at a relatively early stage. THeafof the ECHR in the interpretation and
application of law within the Scandinavian courdrieas however been slightly more varied
over time. At the same time, it is clear that coregato some decades ago, all the
Scandinavian countries participate to varying degren European and international
integration more generally however clearly représeanshift of policy, a shift which also has
considerable consequences for the legal systemshef Scandinavian countries. The
constitutional models employed in order to impleimine ECHR have varied considerably,
from constitutional requirements explicitly refergito the ECHR, constitutional requirements
referring to international human rights and meegusory incorporation. Despite that, it is not
as discussed below not obvious that these diffeein@ve had any dramatic effects at the
level of adjudication. This could also be compareith the more scattered approach to
integration within the framework of EU/EEA-law. Asin be seen from the analysis below,
there are major differences in the constitutioraikr of EU/EEA-law and the ECHR in
Scandinavia. There are also major differences gairge how national courts relate to these
institutions, but it is not possible to delineadtege different approaches on the basis of the
different constitutional ranks of EU/EEA-law an&tBCHR.

4.1. Swedelt

4.1.1. Constitutional basis for EU-membership ireSish law

Sweden created an option for international delegatrough constitutional amendent to the
§ 81 3" section 1809 IG and the clause was then transfeoel0:5 1974 IG in the total

revision of the Swedish constitution in 1974.

Within the framework of cooperation in the EU, ferrliament may delegate decision-making powers fwhic
does not concern the principles of constitutionedes. Such delegation presupposes that the prateatif
freedom and rights, in the field where the delegatbccurs is equivalent to that given in this lngtent of
Government and the ECHR. The parliament decidesumin delegation through decision by at least three

quarters majority of the voting members. The deniif the parliament may also be made in the ofder

1 1n the case of Sweden, Regeringsformen [InstruroéMovernment] is the law that includes all featunf a
traditional constitution. However, the Instrumerit@overnment is one of four Basic Laws, where thigers
include Tryckfrihetsférordningen [The Freedom ofe$y Act], Yttrandefrihetsgrundlagen [The Freedom of
Expression Basic Law] and Successionsordningen (tager of Succession [to the Throne]]. The Inseatrof
Government will henceforth be abbreviated, IG.

12



making of constitutional law. The delegation maydbeided only after the approval of the parliamaotording
to 10:2 Instrument of Government

Decision powers which according to this InstrumehGovernment belongs to the parliament, the exezutr
other institution enumerated in the Instrument afv&nment, may to a limited extent, be delegatednto

international organisation to which the realm bedsror shall acceded, or to an international court.

Judicial or administrative tasks, which according the Instrument of Government does not belonghéo t
parliament, the executive or any other institutmentioned within Instrument of Government, maydleghted
to another state, to an international organisationto a foreign or international institution or cperation, if
the parliament so decided through a decision appdoty three quarters of the voting members, orHey t

procedure that exists for adoption of constitutibstatutes.

The possibility to delegate powers to the EC wasdéntral aspect of 10:5' section 1974
IG, was it was formulated in connection to the Eddession in 1995. As mentioned there was
then a clear distinction between the EC and itsragiional part and the various
intergovernmental forms of cooperation regulatetbugh other international treaties. It
should of course also be said that this did notlpde that to the extent provided for in the
EC-treaty, measures of the Treaty on the Europeaonitould be implemented through EC-
law. The reason for the very broad frame of delegatto the EC was that the aim of the new
regulation was to enable not just Swedish membenshi also Swedish participation in the
ECX° In relation to EC there were never been any dlgdts in scope of the delegation, and
the reason for that was the functional characteEGf that per se limited the areas of
integration to a predefined number. Simultaneouslywas also seen as quite clear that
delegation in some fields were as improbable asetoneaningless to consider, e.g. when it
comes to the electoral system and similar matigdrs.structure of the Swedish competencies
delegated to the EC/EU may never from the perspedi Swedish law be more extensive
than what has been set out in the Swedish Actscoégsion. A legal act or decision from an
EC/EU institution that exceeds the powers that Haeen delegated to the EC/EU would be
ultra vires and hence not be valid law in the Ssfedegal order. That is a view which was

clearly expressed by the Committee for Constit@iohfairs in the Swedish Parliament, an

!> The broad delegation that actually was introdut885 and to some extent broadened when it comes to
subject but constrained somewhat in 2003 was howaesiderably more narrow than what had been @@go
earlier. A parliamentary inquiry proposed in itpaoe, EG och vara grundlagam 1993 (SOU 1993:40) that a
new article should be introduced in the Instrun@nGovernment stating that a legal act of the ECAEduld
always take precedence before a Swedish legal megardless of the constitutional rank of the Swlediorm.
That was however regarded as impossible to aceamt, the Instrument of Government does not mention
anything concerning the rank of EC-law in Swedal.|

13



opinion which was also unanimotfsThe opinion of the Committee for Constitutionafaifs
cannot be discarded as irrelevant for judicial eavof EC-matters in Swedish law, but on the
other hand, there is little textual support for thew in the legislative act on accession to
EC/EU.

The status of EC-law in Swedish law can thus bd saihave two dimensions: in the first
respect it concerns the extent of the delegatioposfers as set out in the accession act, the
second is the limits of delegation that are defimethe 10:5 I section 1974 1G. The actual
delegation and the outer limits of delegation h&webe distinguished. The fact that the
accession act is only an ordinary statute makeledrly subordinate to the 1G in the Swedish
constitutional order, so there is a considerabtactiral support for the opinion of the

Committee when it comes to the basis for EC-la®wedish law'’

4.1.1.1. The framework of cooperation in the EURatwdoes the 2003 amendment mean?

The current wording referring to “within the framesk for cooperation” suggests that
delegation may take place to more than the EU bhadEC. It seems clear that all constituent
parts of EU, i.e. both the parts regulated in tke Bnd EU-treaties (in the form set out in the
Nice treaty 2001) are covered by the same rulefetd#gation. However, it is unclear where
the limits are for other forms of cooperation tBateden participates in conjunction with the
EU-membership. The regulation in 10:% dction 1974 IG appears in this context to be well
adapted to future treaty-revisions. At the sameetitimere is a clear weakness that the
regulation covers such a wide area that it appddfisult to delimit what is covered by
“within the framework of cooperation in the EU”. $eems clear that institutions created
between EU, EU-member states and third countrie&ddee included in the formulation, as

well as delegation to inter- and supranational wiggions within the frame of flexible EU-

11993/94:KU21, 29

Y The interpretation of the relation between EC-lamd Swedish law that was unanimously stated by the
Committee on Constitutional Affairs is certainlyas®nable from a constitutional perspective, big &lso clear
that it is not accepted from the perspective of l&&- AG Werner argued in the Hauer case in 197helo
similar lines when it came to the issue of compefeof the EC, that the EC could by definition natvh a
power which was not delegated to it, and if the fpenstates would have delegated powers under tiditzm
that the EC maintained a similar protection of faméntal rights as in national constitutions, tHemEC could
not have any power that would infringe on fundaraknghts, that the member states did not have. HGé
clearly rejected that view, and instead continukeathe line of Internationale Handelsgesellsghatiming
that there could not be any limitation on reaclsupremacy of EC-law on the basis of constitutidimaitations
in the member states.
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cooperation belong to what is covered by the promisit seems also possible to delegate

competencies within this wide frame, to ad hoc oiggtions created by the member states.

It has been argued that the wording "within therfeavork of cooperation in the EU” only can
concern EC and EU (after a future ratification amdry into force of the Lisbon Treaty).
Judging from the wording, it is a too narrow intetation. It is worth noting options for
flexible integration and intergovernmental forms adécision-making where the ECJ has
jurisdiction, which makes the borders of delegatdrpowers to the EU, more unclear than
what they may appear to be at the surface. An itappaspect of revisions of 10:8 gection
1974 1G is that whereas in other regards, distimstibetween different forms of international
cooperation to which public powers may be delegdtiade became clearer, whereas in
relation to the EU, the development has been tpegife. From having defined the EC as the
organisation to which a more extensive delegatopoissible, the distinction between the EC
and EU after the 2002 revision of 10:3 dection 1974 IG been abolished. The abolition of
the distinction between EC and EU means also tieetis a lack of clarity if, when and to
what extent delegation of powers to the EU is gaesiln the earlier versions EU was not
mentioned, and in the current version, “EU” is mantioned independently, but as a part of a
framework of cooperation. From a systematic anelolebjical perspective it is farfetched to
say that the current regulation excludes possibdit delegation of powers to the EU. The
dilemma with the current regulation is that theeoulimits of “EU-delegation” are very
uncertain, which has important implications fornfiar of decision-making, fields of law and
effects of delegation in national law, when it carte distinguishing between institutions
within the framework of EU-cooperation and otheernational organisations. This problem
of delimitation has not been treated in the literatand it has so far not led to practical
constitutional problems, but it is also clear ttie issue has theoretical as well as practical
relevance since the distinction between EU-coopmeratnd other international organisations
provides for two quite different forms of interr@ial delegation. In Sweden the integration
clause has been used in relation to certain otvend of international delegation, such as
when it comes to the ratification an internatiorailway traffic treaty (COTIF) as well as
when it comes to delegation of control of riversdesing with other countrie. The actual
basis for application of EU-law is hence based tatutory incorporation of the EC/EU-
treaties (and from the entry into force of the loiskireaty of the EU-treaty and the Treaty on

18 vilhelm PerssonRéttslig reglering av gransoverskridande samarkietend, 2005)
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the Functioning of the EU). The exclusively statytbasis has also meant that there is no
formal basis within Swedish law, except for the glecharacter of the EU-law itself to
regard it as in any way superior to other natidegislation.

4.1.2. The legal basis for the ECHR - constituti@ral statutory incorporation

For various reasons, there was less focus on thstitutional rule prohibiting legal norms

incompatible with the Swedish commitments to theHRC Since constitutional rules have
higher constitutional standing than ordinary statytrules decided by the Parliament
(Riksdagen) and since IG 2:23 has been relativegjletted in the literature, there are good

reasons to analyse it in greater detail.

4.1.2.1.1G 2:23 — a textual analysis

Statute or other legislative provision [foreskrifthust not be adopted in conflict with the commitimeof

Sweden under the European Convention on Human SRégttt Fundamental Freedors.

IG 2:23 is the constitutionally highest ranking moconcerning the status of the ECHR in
Swedish law. The meaning of IG 2:23 has been aedlys various commentaries to the IG,
but there is no consensus when it comes to itstitatisnal character and relevanceThe
analysis of IG 2:23 does not cover all aspectsofgation of ECHR in Swedish law, but only
the constitutionalised aspect of the protectiortefttral problem with regard to 1G 2:23 is to
whom IG 2:23 is addressed. Traditionally constitnél norms have been addressed primarily
to the legislature, the executive (as well as weriexecutive agencies) and, albeit to a lesser
extent to the judiciary. Traditionally it was reledly clear that not all constitutional norms
within the Swedish constitutional order are addedsaso to the judiciary. From the outset IG
2:23 was primarily addressed to the every insbtutiadopting general legal norms
[foreskrifte]. That means that also the executive when adoptirdinances, executive
authorities providing general legal provisions adlvas local public authorities as well as
private subjects of law exercising delegated legjigé powers are all bound by the ECHR.
The addressees in that respect of IG 2:23 areatkfiy the character of measures they adopt

not by their institutional character. The questiom whether the judiciary was also an

¥ My translation: "Lag eller annan foreskrift ma ejeddelas i strid med Sveriges &taganden under den
europeiska konventionen angaende skydd for de rigaskttigheterna och grundlaggande friheterna”
2 Erik Holmberg & Nils Stjernquistyar Forfattning (13th ed., Stockholm 2003), 54-55.
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addressee of IG 2:23 was never resolved when itagapted, in the light of the case law on
the role of ECHR within Swedish law, the courtsledst have understood themselves as
addressees of the provision in IG 2:23, but thad isome extent to be a departure from what
was envisaged when IG 2:23 was instituted. Thecefie that the judiciary has in an

increasing but not wholly inconsistent fashion &pthe 1G 2:23.

4.1.2.2. Public action with and without legislativasis — the scope and limits of legislative

norms

The role when it comes to protection of the constinal status of the ECHR following the
text is negative, i.e. it isot stated that the state or any other public authdials any duty to
act to protect the human rights as set out in tmwvention. The absence of any positive duty
to uphold the ECHR is different from the requirenseon the scope of protection that ECHR
sets out. When the public authorities choose twlaedg any matter of social life through
general norms, it may not violate the ECHR. Hem@e2:23 does not cover areas that are not
regulated by law, and in that sense it also uphtbldsprinciples of legality and legal certainty
in an even wider way than the ECHR, but it creaegeneral duty for the legislator when
regulating something that has not been regulatesugin legislation before (as well as a
general duty to bring existing norms in harmonyhwitlie ECHR). The practical implications
of that are limited since the scope of governmeatibn without any legal basis, and hence
beyond the scope of the constitutional requirenoéntonformity with the ECHR are very
limited. When it comes to the delegation of pulpliavers to private legal entities it is limited
under the 1G, and also such private legal entdiesaddressees of IG 2:23 to the extent they
exercise legislative functiorf8. However also the manner in which public powers are
delegated to private legal entities, is subjeaetpuirement of conformity with ECHR. In that
regard, there is an indirect constitutional requieat of conformity to the ECHR that falls
both on the public entity (primarily the parliamgmtelegating powers as well as on the
private legal entity exercising delegated powetsisInot even clear that the state must
prohibit public action violating the ECHR which cée supported on grounds other than

legislative norms. When it comes to administraiedon, that is probably, in the light of the

2L Ola Wiklund, "The Reception Process in Sweden lodvay” in Helen Keller & Alec Stone Sweet (ed8.)

Europe of Right§Oxford, 2008) 174; lain Cameron, "Sweden”, in C@earty (ed.European Civil Liberties

and the European Convention on Human Rights — A paoative Study(Doordrecht, 1997) 217-266; Ulf
Bernitz, "Inkorporerandet av Europakonventionem-halvmesyr?Juridisk Tidskrift(1994/95) 259 ff.
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general principle of legality set out in IG #3a limited problem since the role of non-
legislative rules in the exercise of public powars limited, however, there are cases where
public action may be lawful, but where it cannot $md to be justified on the basis of
legislative norms in the sense of IG 2%3A more problematic aspect of it concerns the
extent to which there is a constitutional requiratrte adhere to ECHR in cases when public
authorities act through private law contracts, whsrit is quite obvious that there is such a
duty of public authorities under the ECHR. Howevealso means that there is no — at least if
IG 2:23 should be interpreted literally — no duty tourts to respect the ECHR when they
apply other sources of law than legislation, i.eew courts apply general principles of law or
precedents, e.g. dispositive cases of private Tde. general restriction when it comes to law
and legislative norms is clear i.e. it is obviokattall kinds of general norms that are issued in
advance of a particular decision, and also thatl@disions by public authorities as well as
decisions made under legislative delegation of ipupbwers to private entities based on
general legislative norms by definition have tocbesistent with the ECHR? The dilemma
when it comes to definition of what laws and legfisle norms consist of is obvious, also
directly in relation to the ECHR since one of thenital criteria for the acceptability of

restrictions on relative rights under the ECHRhist they are lawfu®

4.1.2.3. The extent of Swedish commitments

The question on what Swedish “commitments” underB&®HR means is problematic if one
should follow the textual analysis. Commitments evérom the outset intended to also
include additional protocols, something which seemesessary since several important
guarantees of fundamental rights, e.g. the righprmperty are protected in a protoébl.
However, in my view, “commitments” under the ECHRBvh to be understood given the
structure of the ECHR and the institutions intetipgethe ECHR and also providing further
guidance to the application of the ECHR. The commaiits under the ECHR as Sweden have

accepted them include the text of the ECHR, balsib include additional protocols as well as

221G 1:3, Fredrik Sterzel, "Legalitetsprincipen” irena Marcusson (edQffentligrattsliga Principer (Uppsala
2002), 45 ff.

% The field where exercise of public powers withsupport of legislative norms, although limited ddse
Obvious examples are cases of constitutional emerge [konstitutionell nddratt] which is per se not
institutionalised, and which has generally beer telbe controlled through political rather thanotigh legal
means. Henrik Jermsteldonstitutionell nddratt( Stockholm, 1987)

24 Anne Lagerquist Veloz RocEpreskrift och foreskriftsprovning enligt 1974 &§, (Stockholm, 1999)

% Compare articles, 5, 7, 8, 9, 10, 11 of ECHR attidla 1, First additional protocol to the ECHR .etc

% Prop 1993/94:117
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the case law of the EctHR since it is the case tlaat provides flesh to the skeleton-like
structure of rights protected under the ECHR. Mahthe provisions of the ECHR (as is the
case with many other instruments of human rights)ld/ be far too vague and open textured
to provide effective protection if their interpréten was left entirely to the states. The
creation of a special court, EctHR whose jurisdictiSweden has accepted, and whose
jurisdictions is also limited to the ECHR all panh the direction that the case law of EctHR
have to be understood as a part of the Swedish dgomemts under ECHR. Furthermore, the
ECHR is quite commonly regarded as a “living instamt” that undergoes successive
development and since such developments take glamegh judicial practice of the EctHR,
to a great extent without corresponding revisidnghe text of the ECHR, the “commitments”
in the case of the ECHR have to be understoodchsdimg also the case law of the EctHR.
Since the term of “Swedish commitments” under tikHR has to refer to international law,
it would seem strange that it, although transfornméal a national constitutional rule could be
restricted in their scope and applicability by dmotnational constitutional rule. The question
on which the answer turns is whether the notioricolmmitments” refers to a category in
Swedish constitutional law, or whether it refersriternational law, and hence also should be
interpreted as a matter of international law. Themitments of Sweden under the ECHR can
by definition not be defined in national law, neittconstitutional law or in any other form of
national law. The reason for that is that the Selediommitment, if meaning a legally
binding commitment to the ECHR can be understooty as a commitment under
international, not national law. If the “commitments” under ECHRosld be understood as
having any kind of legally binding effect, i.e. notbe seen just as a declarative statement, the
reference must be understood as a matter of iritenahlaw. There are strong systematic and
textual reasons for this interpretation of the ektd the “commitments” under the ECHR, but
it seems as if the meaning of the term was interiddaek considerably more narrow. Given
the discussion in the legislative bill, it was @guitlear that there was no view that the
“‘commitments” should make the issue of IG 11:1élevant.

Given the wording of IG 2:23, it limits the legisiae powers, general and special, inherent
and delegated within the Swedish legal order. &t thgard the primary addressee of IG 2:23
is the legislator, or other authorities exercidiegjslative functions. However, because of the
reference to “Swedish commitments”, it seems ateblpmatic to claim that there would be
no reference at all to courts, since the referéaceommitments” also means that the role of
Swedish courts has to be understood with referemtiee role of national courts as envisaged

in the ECHR and its additional protocols. It doesvhver not prescribe what the reaction of
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various law-applying institutions should be if iag/violated’ The wording of IG 2:23 does
neither preclude that the control of the confornufySwedish law with ECHR is upheld by
the legislature nor that it is upheld by the cauRom a constitutional perspective, I1G 2:23
provides the transformation of the ECHR into Swedigsv there is also, as pointed out above,
a paradox in the following sense: the effect of2l@3 is dependent on that it exists “Swedish
commitments” to follow the ECHR. That means thathe case that Sweden reserves itself or
withdraws from the ECHR entirely, the commitmentswd also disappear and so the
constitutional protection of ECHR in Swedish I&This is paradoxical from the general
perspective of protection of fundamental rightsg &éme reasons for constitutionalization of
such rights, but it is also paradoxical from thespective of constitutional logic. According
to IG 10:2 which regulates the treaty-making poweithin the Swedish constitutional order,
the Swedish parliament should approve or rejeeriational treaties of greater significance
or such that would require legislation to be amendee same principle is applicable when it
comes to withdrawal from treaties requiring thobarmge<? In that regard, one may actually
say that the Swedish constitutional regulationhef ECHR is a regulation which is based on
that the Swedish commitments exist in order for RCid bind the legislator. The Swedish
commitments are commitments under internationaherathan national law. Since Art. 59
ECHR makes effectiveness of the ECHR subject tbaation, it seems as if the reference to
ratification must be seen as a matter of procedufreatification as understood in national law
and the withdrawal from the ECHR logically seemsdnuire the same kind of procedure, i.e.

that a state-party withdraws from the ECHR follogvitne same procedure of decision that

" 1ain Cameron, "Normkonflikter och EKMR'SVJT(2008), 851-862, Clarence Crafoord, "Normprévnauh
Europakonventionen”SvJT 2007, 862-881, Inger Osterdahl, "Normprévning tir EKMR-perspektiv’, SvJT
(2007), 882 ff.

8 The possibility to restrict the Swedish commitnsetirough reservations is obviously also dependarthe
degree to which they are acceptable to the ECHBILI¢B v. Switzerland), so the effect of ECHR teextain
extent may not be possible to restrict otherwisantlthrough total withdrawal, which obviously is mor
politically difficult. The restrictions when it coes to reservations that the EctHR has imposedrdardo not
undermine the object and purpose of the ECHR,risicdy one of the most important constraints, siitaneans
that Swedish obligations to the ECHR under intéoma law, may be discarded, but that they in stases will
have to be discarded fully, rather than in anyigkwtay.

2 |t should be noted that the meaning of the coterof “greater significance” of treaties has nebeen
contested, neither in courts nor by the parliamé&he dilemma seems to be that whereas the constiait
model of the Swedish system is largely dualist whertomes to the status of international treatiéthiw the
legal order, the specific constitutional requireinainparliamentary consent seems to be made irteféeby the
special status of the ECHR in 2:23 according texaual reading of IG 2:23 as the reference is btemade to
the rules of international law. Since the ECHR dio@iscontain any clause concerning that accessidnhias to
be according to the national constitutional requieats of the state parties, general rules of iateynal law
seems to be the only ones that can be applicabl@0l4 imposes the requirement that if a treatytbasceive
parliamentary assent to be entered into, it woldd aequire so when it comes to exiting the treatyd that
requirement of congruence seems to be the cestatiin order to protect the role of the parliamenén it
comes human rights law.
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made the state ratify the agreement. In that regaedunderstanding of commitments has an
important limit, they are entirely defined by thecassion of Sweden to the ECHR, and it also
means that a Swedish withdrawal from the ECHR weuhdthout any change of the wording
of the Swedish IG — be sufficient to eradicatedffect of IG 2:23 in Swedish law. The nature
of the Swedish commitments, thus also means tleatdmstitutionalization of the status of
ECHR as amnternational treatyin Swedish law is not a constitutionalization ne sense that

it binds the legislator in the way that other cdansibnal norms do, but only in the sense that
it binds the legislator as long as the legislaageepts to be bound by*fThat means that the
ECHR has a function similar to that of a bill ofjhis, but not a traditional degree of
constitutional protection, since 1G 2:23 can be dered meaningless without any

constitutional amendment.

4.1.2.4. 1G 2:23 and constitutional law in generalthe problems of coherence and

interpretation

The wording of the 2:23 leads to that other coustihal legislation (e.g. the Act on Freedom
of the Press) as well as other parts of the IG,thase interpreted in conformity with the
ECHR. The reason for that is simply that also damsinal rules are “general legal
provisions”. That also means that the scope oBG&IR in Swedish law under the I1G 2:23
means that also other rules of constitutional lawehto be interpreted in a manner consistent
with ECHR. However, from the perspective of Swedal, the question is not, as will also
be discussed below (concerning the relation betwéer2:23 and IG 11:14) simple. The
reason is that IG 2:23 and the other constituticaab in Swedish law have the same
constitutional status, so the hierarchical prireipf lex superioris of no use. At the same
time, there is a strong presumption that constihati law should be understood as being as
coherent as possible. | would also add that becalifiee very pronounced character of the
travaux préparatoiress a political compromise, it is very difficult boterpret IG 2:23 with
the same strong emphasise on the intentions ofetyislature that is common in Swedish
statutory interpretation which seems to make a faase textual approach more reasonable. In
the travaux préparatoriesof the Swedish act incorporating and the congbibat
transformation act of the ECHR is stated that ihat entirely clear whether the Swedish

protection of fundamental rights [grundlaggandedah rattigheter] is in all ways compatible

%t is obviously possible, although it seems prdly unlikely, to withdraw from the ECHR as andmational
treaty but let the statute incorporating the tédEGHR remain in force.
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with the ECHR, but that it is a problem which i®8es to be resolved that the case of the
most extensive protection of the individual will tee one which is applied. That is a view
which on one hand has support in the ECHR since58rtECHR explicitly states that the
ECHR cannot be used to limit rights under natidaal, on the other hand, it is an argument
which is problematic since the balancing betwedferint rights (e.g. protection of privacy
and family life under art. 8 ECHR and the righfreedom of expression under art. 10 ECHR)
is problematic, in particular in the context of izontal effect of ECHR. A more general
argument against that interpretation has been medeby Cameron, claiming that it is
difficult to know what “higher protection” of right means® In the relation between
government and individual, the difficulty to see awhprovides greatest protection of
individuals seems not problematic at all, the diffty however arise in cases of horizontal
effect, and that also means that it has becameessigely more pronounced. Following a
textual interpretation, it seems clear that anygtimat falls under the legislative powers of the
parliament, as well as all forms of ordinancesagtby the executive automatically have to
be consistent with ECHR. The question has not lksgussed in theavuax préparatoires
nor in case law, but it seems as if any generalipians on human behaviour that are legally
binding, have to be included in the concept of éBkrift’, and hence it seems to include
various forms of provisions of local governmentvasl as binding provisions of executive
agencies of various kinds.

There are also problematic categories when it comdble conformity of the ECHR, it is
uncertain to what extent norms of internationalamigations that have direct effect under
Swedish law are covered by the I1G 2:23, despiteduite clear that norms which are directly
applicable within the realm, from the perspectifeh® ECHR must be seen as [3The
reason for that is that such organisations areaddtessees of the Swedish IG, even if legal
norms originating from such organisations woulddlave to be understood as general norms
of law being parts of the Swedish legal orderhibidd be noted that the EctHR in case law
has regarded norms of international organisationplemented by national authorities as a
part of national law. In such cases it might howede argued that the Swedish legislative act
empowering the international organisation, givirfte& to the norms of an international
organisation, would be inconsistent with IG 2:28Bjtiallowed for direct applicability of
international norms that violated ECHR. When it esmo the regulation of delegation of
“decision-making powers” to international organisas in IG 10:5 there is an explicit

31 Cameron (2008) 854-862.
32 E.g. the EctHR in Cantoni v. France.
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requirement of that such international organisatiprovide protection of fundamental rights
equivalent to the IG and ECHR. In the case of 1G 1I0st which concerns cooperation within
“the framework of European Union” there is a regment of equivalence of protection of
fundamental rights with the ECHR, although thatuisgment should not be seen as a matter
of “identity” of the extent and scope of protectiohfundamental rights, there is thus room
for certain divergences. There is a conflict ofmsrbetween IG 2:23 and IG 10:5 in this
regard, or whether IG 10:5 (in its present formpwdd be regarded as a matter lek
posterior, or given its limited scope of application, lag specialisto IG 2:23. So the ECHR
has also a certain role in Swedish law as a minirstandard for protection of fundamental
rights within EU-law in order for it to be an actaiple part of Swedish law. However, given
the understanding of legislative norms within tli& It seems doubtful whether there is a
constitutional duty under the IG for Swedish auities and courts to conform to the
standards of ECHR, at least insofar that such narimsternational organisations are valid,
without being authorised through Swedish legislative noffile latter cases of organisations
are very unusual, but it could be argued that tlesent status of decisions whose validity
relies on the UN Charter could be included thatlddae both directly applicable within
Swedish law without being subjected to the requéetnof conformity with the ECHR®

4.2. Denmarf

When it comes to the legal basis for ECHR and EWabezships respectively in Danish law,

they are based on the different constitutional gds,l as discussed below.

4.2.1. The constitutional basis for EU-law.

§20 Danish Basic Law was introduced in the totaisien of the 1849 Danish Basic Law that
took place in 1952. The total revision of the DarBasic Law in 1953 included a new clause,
§ 20 Danish Basic Law which enables the parliantentielegate powers to international
organisations. Denmark does not differentiate betwaternational organisations to which

delegation is possible. § 20 Danish Basic Law waadjustment to membership in inter alia

33 Whether that would lead to a substantive conflitiveen UN Charter and ECHR is however not atedtbin
given the recent case law of EctHR, see, Bospharlrsland, and Sarmatic v. Norway, France and Geym
% The Danish law in this regard is primarily DanmsRiges Grunlov [1953 Danish Basic Law].
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the United Nations (with the treaty-based delegatb powers to the UN Security Council)
and to NATO, but it was also considered in the ernhbdf various attempts to form a closer
form of European integration. 8 20 Danish Basic hakch has remained unchanged since

1952 reads as follows:

§ 20 1st section. Powers which, following this Basaiw belongs to the authorities of the realm niayprecise
scope, be delegated through statute, to internati@uthorities, which are created by mutual agreemeith

other states in order to further an internationagl order and international cooperatiofi.

The Danish regulation is in some regards narroten the Swedish model, when it comes to
whom public powers may be delegated, since then® ipossibility of delegating powers to
other states or international organisations whiohndt have international legal personality.
The international authorities created by mutuakagrent with other states, which is a central
criterion. In this regard, powers may be delegdtguivards” to international organisations,
and not to other forms of legal subjects, and iy raso not be delegated to other states, a
central delimitation. Compared to the Swedish matdshould be noted that Swedish law
does allow for delegation to other states, but uilde strictest limitations on what may be
delegated, but what is a matter of interpretatioden the Swedish IG, is not at all possible
within the context of Danish law. The Danish legagjulation of international delegation
seems to be slightly stricter when it comes to gutidon of national sovereignty than the
Swedish rules. However, the analysis of § 20 Daiiakic Law came however relatively
soon to focus on whether 8 20 Danish Basic Lawdbel used for the delegations of powers
that a membership in the European Economic Commyrf&nitopean Community would lead
to. The substantive limits set out by § Z0skction Danish Basic Law defines the purposes
for which authority may be delegated as the furtigeof international cooperation and an

international legal ordef

The Danish definition of which powers which maydedegated to international organisations
(without further distinctions) is quite clear, ndgnpowers which belong to the “authorities of
the realm”. The minimal definition of that is thats limited to action of public authorities in

their capacities as authorities, i.e. the creatiban international organisation endowed with

% §20 Stk. 1. Befgjelser, som efter denne grunditkornmer rigets myndigheder, kan ved lov i naermere
bestemt omfang overlades til mellemfolkelige mghdider, der er oprettet ved gensidig overenskonest m
andre stater til fremme af mellemfolkelig retsordgnsamarbejde.

% Hjalte RasmusseEU-Ret i Kontekst4th ed., Copenhagen, 2001) 105-151. 106-113.
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no other powers than to make private law contraxctome field would fall be irrelevant to §
20 Danish Basic Law. The powers of the authoritésthe realm, with the exception
(discussed below) are similar to the Swedish notibpowers that may be delegated to the
EU, i.e. “public powers” in general. The Danish idigion is specific in the sense that it
means that the character of powers that may delégae of a public legal character, i.e. they
concern the exercise of unilateral authority towanddividuals or groups of individuals,
independent of the consent of those said indivelu@he powers of the authorities of the
realm obviously also means that there are limitwhat the Danish government can delegate,
when it comes to competencies related to Greerdaddhe Faroe Islands. In the same way as
Sweden, as discussed above, there is no otherfbasie applicability of EU-law in Danish
law than the parliamentary statute which confersigla public authority on the EU. That
means also that the superiority of EU-law in maggpects is a logical problem within Danish

public law.

4.2.2. ECHR - incorporation solely by statute

The Danish model for incorporation of the ECHR hie nhational legal order is based on that
the validity of the ECHR in the national legal arde stated in a statufé.That is a major
difference from the Swedish-Norwegian model, whiehes on constitutional norms. The
rank of the ECHR as a mere statute is hence prabiemsince it makes the ECHR, from a
formal perspective subordinated not just to coatihal norms but also to subsequent
statutes. In Denmark there was during the late #3888 tendency towards application of the
ECHR as a set of “background rules” for how ciibklrties should be interpreted mixed with
practices of consistent interpretatiriThe exclusively statutory incorporation of the BCH
in Danish law creates, as discussed below, a dieminen it comes to the hierarchy of
norms, since it also means that the ECHR cannob faosystematic perspective make any
claim to supremacy in relation to domestic Daniaw.| Despite that, as discussed below,
Danish courts have developed a wide ranging coofrBlanish legislation on the basis of the
ECHR.

3" For an account of Danish law prior to incorpomfiosee Ole Espersen, "Den europaeiske
menneskerettighedskonventions forhold til dansk tetristen401 ff. (1966).

% Sgren Stenderup Jensen, "Folkeretten som retskittinsk ret”,UfR.1990.1B. 5-6, Jonas Christoffersen,
"Folkeretskonform Grundlovsfortolkning” iRestskrift til Ole EspersefCopenhagen, 2005) 241-267.
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4.3. Norway®

4.3.1. The legal basis for EEA-membership

Norway adapted a similar clause on internation&gigion in 8 93 Norwegian Basic Law in
1962.
in 1962 as stated above, the Norwegian parliamehachend the Norwegian Basic Law to

give 8 93 Norwegian Basic Law the following wording

To ensure international peace and security andhfertan international legal order and [internatiofal
cooperation, the Parliament may with a three quet¢3/4) majority, assent to that an international
organisation which Norway is, or will become a memof, in a limited field, will be able to exercipewers
that following this Basic Law otherwise belongsth@ authorities of the state, however not the potee
change this Basic Law. When the Parliament  shafleat to that, at least a third of its member sl

present.

The rules in this article does not apply when iines to participation that only has effect for Noywander

international law?*°

The wording of the article when it comes to thepmses for which international delegation is
allowed, are interesting and it allows for thregegaries of purposes; to ensure international
peace and security, to further international legiaer and international cooperation. The
objectives for which § 93 Norwegian Basic Law ma&yused are very broad, in particular the
furthering of an international legal order and lering of international cooperation are
however extremely broad. The wording of the obyesican be said to give a very high

degree of flexibility to the legislator in using it

However, it is also clear the wording about peau iaternational security also refers to the
status of UN Charter within international law, &hd role of the UN Security Council when it

comes to the role of ensuring international peacksecurity, where the UN Security Council

39 Norges Grunnlov [Norwegian Basic Law],

“0 For at sikre den internationale Fred og Sikkerbter fremme international Retsorden og Samarbkate
Storthinget med tre Fjerdedeles Flertal samtykla gn international Sammenslutning som Norgelguttiiet
eller slutter sig til, paa et saglig begraenset Guaheaskal kunne udgve Befgielser der efter dennadbv ellers
tilligge Statens Myndigheder, dog ikke Befgieldeatiforandre denne Grundlov. Naar Storthinget gjaé sit
Samtykke, bgr, som ved Behandling af Grundlovségysiindst to Trediedele af dets Medlemmer veestedke.
Bestemmelserne i denne Paragraf gjeelde ikke vedadpdée i en international Sammenslutning, hvis
Beslutninger har alene rent folkeretslig Virknireg Norge.
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following the UN Charter has a more or less unkaiauthority in all fields of society, as far
as the actions are related to maintenance of @tiemal peace and security. The objectives
for furthering international legal order and intational cooperation are very broad when it
comes to subject. In this regard, the Norwegiarulegmn is opposite to the Swedish that
distinguishes quite clearly between different forofsinternational integration, and also
attaches different requirements for delegation iffergént kinds of organisations. The
possibility of accession to the EC also led to datie among Norwegian constitutional
lawyer$' whether § 93 Norwegian Basic Law provide for suéfnt authority for such an
accession. Smith has argued that the limitatiorthenscope of delegation and its unclear
character also has made it into a typical standatd¢ch allows for legislative as well as
judicial discretion in interpretatioff. In Norway, the clause has been used only on one
occasion, in connection with the ratification oketEEA-agreement in 1992, likewise the
Danish practice is limited to supranational orgatiims?® The Norwegian solution when it
comes to international delegation is quite simitathe Danish one, namely that the powers of
the authorities of the realm without further speefion may be delegated. This
undifferentiated power of delegation can be seesnasher instance of “constitutional laxity”
characteristic of many aspects of Scandinavian titatisnal law. The power of the
authorities of the realm means also that the fasedlconstraints on which powers that may
be delegated to international organisations artedunited. However, unlike Sweden (and in
subsequent practice also Denmark), Norway ret&iegule on that delegation can only take
place to international organisations. It is notaclerhat international organisations mean, in
the ordinary sense of the word, the most reasonatigrpretation is that it includes
international organisations with independent legalsonality, but that it does not include
organisations which do not have any powers of tbein which they are able to exercise. In
such case, delegation would be precluded, nottqusther states, but also to the European
Union as such under present circumstances. It dradsib be said that the only kind of powers
that is concerned by 8§ 93 Norwegian Basic Law istérnational organisations are given
powers to make decisions or general norms thatttijraffect the citizené? That means also

that as far as the Norwegian Parliament, the ekexat other public authorities are those that

1 Torkel Opsahl, “Limitation of Sovereignty and tNerwegian Constitution”, 1%c. St. L(1969)151; Torkel
Opsabhl, “Constitutional Implications in Norway afaession to the European CommunitiesG@mmon Mkt L.
Rev.(1971) 271-292

“2 Carsten Smith, “Legal Issues in the Norwegian ComiMarket Debate”, 18c. St. L(1973)275-310

3 There has been a constitutional debate in Norwawltether § 93 Norwegian Basic Law is also necgssar
relation to the Schengen agreement, but it habewn deemed necessary to apply.

4 Arne Fliflet, Kongeriket Norges grunnloyOslo, 2005), 372-373
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make the norms, § 93 Norwegian Basic Law will nat épplicable, despite that the
Norwegian authorities may not have any legal dismmeunder the treaties they have entered
into. It is not entirely clear where the distinctibetween that national authorities decide on
an issue and the role of supranational authoriiesso, and the notion afedoublement
fonctionnelle which is a central part, for instance of EC/Eltdraes problematic in that
context. In a similar way, it is not clear to whiektent 8 93 Norwegian Basic Law treats
issues of, e.g., international sanctions regimas dhe decided by the UN Security Council,
but which are implemented through national decwioathough it is clear that the UN
Security Council from a legal perspective doesallmw for divergences from its decisions,
and whereas at the same time, the decisions dizae@ much, if any discretion to national
authorities when it comes neither to ends, nor éams for implementing the decisions and it
is hence clear that it may be difficult to draw @se lines of applicability of constitutional
rules for international delegatidn Similar issues were raised in connection with Negian
participation in the Schengen agreement, wher@# argued that it was in effect a delegation
of powers to the Europ8f. There was however no parliamentary majority fat tiew and

the cooperation was decided without the applicatiof 93 Norwegian Basic Law.

4.3.2. Statutory incorporation and constitutiona¢sgription of respect of (international)

human rights

The pre-history of the Norwegian implementationtltd ECHR was based on that certain
aspects of criminal procedure in Norwegian law Wamight in line with requirements of the

ECHR', whereas most other parts, notably protection dfafe property was not

implemented in Norwegian law. That was to chang&982 when the Norwegian Parliament
adopted a statute on implementation of the ECHRaamdmber of other human rights treaties
that Norway had signed and ratified. Aall has gisinted to that whereas dualism has
traditionally, and as demonstrated above beenuleewhen it comes to the relation between
Norwegian law and international law there has alsays been tendencies of what could be

“5 Fliflet (2005) 374-375 has pointed out that, &elin Norway as in the other Scandinavian coestdre such
measures by the UN Security Council regarded aggbeeimatter of international delegation. Howeveis still
the case that it is difficult to distinguish thect#on-making, in this regard of the UN Securityu@oil from
powers that are delegated, since the differencevdzat direct and indirect effects on citizens is aatlp
problematic concept.

“ Stéle Eskeland@runnloven og Schengensamarbei@@slo, 1997), Fredrik Sejersted & Erik Bdgchengen
og Grunnlover(Oslo, 1997) Fliflet (2005) 373.

47 J6rgen Aall, "EMK- og E@S-plenumsdommenes bidritigavklaring av folkerettens stilling i norsk ratt
Jussens Vennd2001) 73, 80-81.
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called "sectoral monism”, most importantly whencames to 8 4 Criminal Procedure Act
where it is stated that requirements of fair triahgler public international law take precedent
over national law. Aall also argued for that theation of the Human Rights Act also
provides a new and clearer form of democratic iegity for the greater role of international
human rights in relation to Norwegian law than wivat previously the case. The piecemeal
incorporation which can be seen in 8§ 4 Criminald@dure Act was also typical for attempts
to harmonise Norwegian law with art. 6 ECHR in ff880ies, without including a complete
incorporation of the text of the ECHR into law. Tjpiecemeal incorporation has however not

yielded any clear results in this respétt.

4.3.2.1. 8 110c Grunnloven and Human Rights Act

The introduction of the Norwegian Human Rights Acs made in 1998 as a response to a
perceived need for further harmonisation betweemwsgian law, and European human
rights law, but also as a response to internatiomaman rights treaties where the
constitutionalization followed in 1992. § 110c dfet Norwegian Basic Law [Grunnloven]
states that all authorities of the state have $peet and secure the human rights. It has been
claimed that there is a distinction between respadtsecure, where it seems as if respect is a
matter of a negative duty of the state authorititieabstain from anything that would violate
the human rights, and whereas the duty to “sechuehan rights is a more wide reaching
positive obligation that includes a duty for thehasities of the state to act in order to ensure
that human rights are respected, how far that dutgnds is not per se clear from the text of
the law. In that regard, it seems quite clear §dtl0 c Norwegian Basic Law is closely
aligned, as is also the corresponding rule in tbealdgian Human Rights Act, to the wording
of ECHR as well as other international conventiongiuman rights.

When it comes to the scope of the 8110c NorwegasidLaw, it is defined as addressed to
“authorities of the state” [Statens Myndighetet]isl a narrower understanding than what is
common under the ECHR, since it is not entirelyachkhether it includes local government
administrations, and it seems not entirely cledrig a duty that extends to the courts, since it
is debatable whether courts are authorities ofstage in the sense of the Norwegian Basic
Law. On the other hand, the courts seem obligeduiew administrative action in relation to
the requirement of human rights, and so with regardhe vertical relation between the

8 Magnus Matingsdal, "The Influence of the Europ&umvention for the Protection of Human Rights and
Fundamental Freedoms on Norwegian Criminal Proaddift Sc. St. L(2007) 318 ff.
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individual and the various instances of public autly, the protection of human rights seem
self-evident. The Human Rights Act is a mere statnitthe Norwegian legal order and that is
also a cause of difficulties. It has been argued the Human Rights Act in fact is “semi-
constitutional” or that it as an effect of “consgtibnal conventions” has higher hierarchic rank
than statutes normally have. Whether that argunsectrrect or not has never been tested, as
little as in relation to the Danish Human Rightg Acthe Swedish EU-Act.

4.3.2.2. Which human rights?

The third problematic feature of 8110c of the Nagiae Basic Law is that it speaks of
“human rights”, without particular reference to amyman rights instrument, or to any other
sources of law that may define them more cleartyaTcertain extent, that problem has been
alleviated througiMenneskerettslovefThe Human Rights Act] in the sense that it pregid
for a number of international conventions on humghts which Norway has acceded to, but
8110c of the Norwegian Basic Law makes a genefatgece to human rights. The reference
to human rights is not limited to human rights cemvons that Norway have acceded to or
incorporated/ transformed into Norwegian law. lerss reasonable to assume, at least if
reading the provision literally that it minimallyust include human rights conventions that
Norway has acceded to and human rights that areqtenl under customary international
law. The dilemma when it comes to 8 110c Norwedsasic Law is thus that it is both
extremely wide, but also that the wider it is, there problematic the need for coherence in
application of human rights seem to become. At actmal level, the Norwegian Human
Rights Act also seems to replicate much of the lprabby the very wide incorporation of
human rights instrument that the Norwegian Humagh®i Act provides for. Another aspect
of the structure of § 110 ¢ Norwegian Basic Lawasgtainly that it presupposes that there is a
straight-forward distinction between human righid ather individual rights, an aspect which
has not been confronted by Norwegian courts.

4.3.2.3. Towards an independent role of humansyht

The case law in Norwegian courts has relied onaaohiconsistent interpretation and direct
application of the ECHR, ever since the 1980iahoailgh there has arguably been a tendency
towards direct application of human rights as e under the ECHR. What sets the

Norwegian Human Rights Act apart in the Scandimaviantext is that together with
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implementation of the ECHR, it also implementedeothuman rights treaties, notably the
ICCPR, ICESR and The UN Convention on the RightsCbild whereas the issue of
incorporation of CEDAW remains controverstalDespite that these treaties do not have the
same conceptions of what rights that are protedieete has been no conflicts between
different conceptions of rights in Norwegian caawe,l nor any conflicts between national
constitutional law and international human rights.

Aall has also pointed to that the incorporatiohoman rights through the Human Rights Act
was the democratic legitimacy of the human rightstgrtion under Norweigan law
strengthened® The argument would appear as strange unless orsideoed the fact that the
constitutionalization of a general wish to guararteman rights preceded the more specified
declaration of which human rights that are covdrgdhe Human Rights Act. However, the
Norwegian model of constitutionalisation prior keetcreation of a more concrete set of norms
on human rights seems to suggest that the HumdnsRégt by stating with greater precision
which human rights that are involved enhanced égitimacy within the Norwegian legal
order of human rights protection under these imtéonal conventions. A more difficult
problem emerges if the Norwegian legislator wowdvke the 8110c Norwegian Basic Law
intact, but at the same time amend the Human Riglestsas to come to include fewer
international human rights. If that is then takemtean that the human rights protection will
be lesser in scope, the effect would be to leavE08&i Norwegian Basic Law to be a
constitutional norm, the meaning of which is conglle controlled by the legislator. If it on
the other hand would be held that Human Rights &etnot be restricted through normal
legislative procedures, it would also amount téisgethat the Human Rights Act without any
formal basis for that is a kind of higher norm. Beg the problematic character of the Human
Rights Act within the Norwegian legal order, it@iflustrates that the underlying assumption
for the Human Rights Act is continuing expansionhoiman rights, and that it is doubtful

whether the possibility of restricting human rightgler the act were even recognised.

4.4. Conclusions

There is a debate in Danish as well as Norwegian When it comes to the role of

international treaties, which either are basedhat they are seen as a “source of law” and

9 Anne Hellum, "Nytt fra likestilingsombudet: Hvanf kvinnekonvensjonen bgr inkorporeres gjennom
menneskerettsloverKritisk Juss(2004) 54-67
0 Jgrgen Aall, "Menneskerettslover’ov og Ret(1999) 387, 388-389.
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hence would have to be conceptualised within thestititionally based normative hierarchy
of the national legal order, or whether internatiiolaw in general and treaties in particular
were to be understood as “legal source factois’the light of which national norms should
be interpreted, although that was not to be undedsas a case of normative hierarchy. That
issue has never been as strongly debate in Swedlbiough the same understanding of
consistent interpretation as a way to evade théicobhetween monism and dualism and the
potential conflicts between national and internaiolaw has been at least to some extent
practiced theré” This non-hierarchic understanding of the relatimtween national and
international law avoids as said several of théufes of traditional dualism, however without
accepting the understanding of international lawhasing a binding power to constrain
national legislatures, and national constitutiomaims> In the same way, it seems as if the
legislation concerning ECHR and EC/EU/EEA-law isdxh on a default position of dualism,
which however may reframed through consistent jmegation. This also points to that
international law as a “source of law factor” beemma kind of default position, where
consistency is presumed (although that presumpti@y have two completely different
effects on exercise of judicial power8).

The Scandinavian constitutions have in commonithatnot possible at all to determine the
special status of EC/EU/EEA-law from any formaltéees of how EC/EU/EEA-law have
became a part of national law. The Scandinaviasstdations only provide for authorisations
that make the delegation of powers to EU possiblg, it does not provide for any
constitutional basis except statutory law for mersbip in the EU/EEA and no formal basis
at all for the special status of EC/EU/EEA-law mtional law. The situation is partly different
with regard to the ECHR, where the Swedish and Mgran constitutions which do provide
for a special role for the ECHR in the Swedish case for international human rights (inter
alia the ECHR) under Norwegian law. In this seribe, Danish constitution where there is
only statutory incorporation of both ECHR and EWMtl& the least formalised one of the
Scandinavian constitutions when it comes to Eunopaa. The absence of formal differences
is however also visible when it comes to that thisrenothing in the role of EU-law in
Scandinavian law that distinguishes it from intéiorzal law in general, but despite that there

is also general acceptance of the special andisupbaracter of EU-law.

>l “Retskildefaktorer”.

%2 E.g. NJA 1981 s. 1205.

% QOle Spiermann, “Lovgivnings tilsideseettelse og dettlige grundlag herfor: grundlov —
menneskerettighedskonvention — trakldfR.2006.187.B.

%4 Stenderup Jensen (1990) 6-7.
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The ultimate constitutional basis for EU-law, bot for ECHR in Scandinavian law is based
on constitutional rules of international delegatiothe common feature of all rules of
international delegation when it comes to subjeattens is clear that delegation in various
forms is centred around the delegation of publithauty which seems to be defined as:
unilateral legally binding, non-consensual act led government directed against citizens.
That seems to be the core of the rules of inteynatidelegation as they have been set out in
Scandinavian law. There are however also clearemiffces in the precisions of the
description of the Scandinavian constitutions irwhilhese forms of public authority are
described, where Sweden is at one extreme whereas &k and Norway have created more
general rules to regulate international delegatidben it comes to the legal effects of the
new clauses of delegation within the Scandinav@arstitutional orders that is to some extent
difficult to ascertain. The reason for that is thleady under the traditional clauses of treaty-
powers, it seems as if there were few direct ligtthe possibility for the Scandinavian states
to enter into international organisations, alschswith quite wide powers, and with tasks that
for most understandings include various forms déglgtion. All the Scandinavian countries
entered the United Nations in the 1940ies, andsmélar way, Denmark and Norway joined
NATO, under the traditional treaty-clauses. Alsal@emnthe traditional treaty-clauses, quite
extensive international engagements were possidhen international engagements were

understood as merely other forms of legislation.

From the perspective of treaty-clauses it seeniistias creation of new specialised clauses on
international delegation raises the barriers termdtional delegation (or the conclusion of
certain specific kinds of treaties), but if one gares it with the requirements for decision-
making associated with constitutional amendmeritss irather a matter of lowering the
requirements. As indicated in relation to all Saéaadian countries, it is also clear that the
scope of applicability of the constitutional rulasinternational delegation have not been set
out in any very clear detail. The case law withational courts on the applicability of these
rules has been limited, and with the exception chse in the Swedish Supreme Court, it has
not focused on what directly applicable public auily is. The dilemma is that to an
increasing extent, international cooperation prpssps limited and piecemeal, but still
important delegation of powers to a mix of foremmd supranational authorities. That is also
an important difference between Sweden and the &b@ndinavian countries, where there is
not even envisaged under Danish and Norwegian kaw delegation may take place to

foreign states. That seems not, at least not icdse of Denmark to have affected practices of
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delegation within the third pillar of the E3.The Swedish delegation of powers to delegate
stands apart when it comes to the degree of detall the differentiated procedures for
decision-making. It should also be noted that degdpie differences when it comes to which
kinds of powers that may be delegated, the prdctiderences are limited. However, it
seems, as follows from the discussion of case lalewy that the rules on international
delegation in Scandinavian countries have primdr@gn used in order to delegate powers in
relation to ratification of treaties, they have ,nptobably because of the relatively weak
traditional of constitutional judicial review in ¢hScandinavian legal ordefsThe linkage
between different kinds of public powers and déf#rinternational organisations as well as
different procedures for decision-making (the lattédl be discussed in greater detail below)
is an interesting example of an architecture ofstitutional constraints. However, it is clear
that the rules have had limited impact on consimginnternational delegation, since most
forms of international delegation have been decifledt in unanimity so at least in broad
political consensus. In Denmark, the situation haen slightly different in the sense that
there is a constitutional practice of use of raideewhich has been a method to circumvent
stringent supra-majoritarian decisions. In Norwegnsultative referenda have been used as a
way to strengthen legitimacy of potential formsdelegation, and it has resulted in that the
electorate accepted the EEA-agreement but alsotedj@ccession to the EEC/EC/EU at two

occasions.

The structure of rules of international delegatioommon to all the Scandinavian countries
are that the default position remains that natisoakereignty is the rule whereas international
cooperation remains the exception. Regardless&@tapinion on the appropriateness of that,
it seems still as if that is now far from alwaysreat, the integration within EC/EU-law as
well as within the framework of the EEA-agreemee¢ras to point to that there is a major
difference in that regard from how internationaledg@ation once was conceptualized. The
understanding of international delegation as amptxan to national governance presumes the
understanding of functionally limited integratiodRurthermore, it is clear that no one of the

Scandinavian constitutions provide for limits toahdelegated powers should be exercised by

%5 |t should be added that Denmark participates ool limited extent in what was formerly the thidd
second pillars of the EU, since there are specibpols to the EU-treaty and the Ttreaty on thecfioning of
the EU that regulate the relation between Denmack@FSP and JHA cooperation in EU. Denmark haseshos
to participate in some of these measures, butsitdwme so on the basis of international agreentbatsare in
principle not subject to EC/EU-law requirementssofpremacy over national law. The effect of thalso that
ECJ does not have jurisdiction in relation to Ji/Danish law.

%% Veli-Pekka Hautamaki, “Thanks but no thanks — argnts against constitutional judicial review in Mior
countries”,Electronic Journal of Comparative La2006) http://www.ejcl.org/101/art101-1.pdf
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international organizations, and it also meanstih#te extent that international organizations
to which public powers have been delegated, the¢ ¢ime powers have been delegated to the
organization, amendments to how the powers areciseer may take place through ordinary
treaty-powers. That means also that the nationdiapgents may assent to amendments of
powers, which may relinquish national governmentahtrol (and indirectly national
parliamentary control) in important respects, withthe delegation clauses being applicable.
That means also that in relation to internationatledation, constitutional and
subconstitutional rules interact very closely tah the form of international delegation

allowed for under the national constitutions.

5. ECHR and EC/EU/EEA-law in Scandinavian courts. an analysis

It is hardly an exaggeration to say that therebeen a dramatic shift both when it comes to
rank of European law as well as the scope of applity of European law in Scandinavian
law, both in terms of the legal foundations andemms of judicial application in the recent
decades. In this section the aim is to discus®imesgreater detail some overlapping issues
when it comes to the role of European law in nai@ase law. The first conclusion is that the
application of European law and the relative cdesaisy that has characterised it in all the
Scandinavian countries is distinct from the undetyaof the formal position of European
law. The meaning of the special role of Europeanitabased on its claim to primacy, and the
central legal issue when it comes to the relatibesveen theh member states and the
EC/EU/EEA-law and the ECHR (although in differeiatrieties) has been whether that claim
to primacy is justified.

The primacy of the EC-law has been first statedhgyECJ in C-6/64 Costa v. ENEL, and
subsequently in Internationale Handelsgesellschbére the ECJ stated that the primacy of
EC-law over national law was valid irrespectivetioé rank of the domestic norms that it
could come into conflict with’ The ECHR has adopted a slightly different approadtich
however leads to primacy too, namely the view thatECHR is a “constitutional instrument”
which is a founding part of the European publiceord (E.g. Loizidou v. Turkey (merits)
amd Bosphorus v. Ireland). The EEA-agreement haseen proclaimed however to have
primacy in the same sense, it does not even haeetdffect in the sense of EC/EU-law.

However at the same time the underlying assumpifahe EEA-agreement is that whereas

7 C-6/64 Costa v. ENEL, C-11/70 Internationale Helsgesellschaft
8 E.g. Loizidou v. Turkey (merits)
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the EFTA-court is institutionally and legally indamlent from the ECJ it is clear that there is
a need for homogeneity between the ECJ and the EG6T&, which has also meant that the

EFTA-court in general adheres to the case law ®FEGJ. That does however not mean that
there is a similar requirement of primacy of theAEEowever, in practice it seems as if the

Norwegian Supreme Court treats the EEA in a wayckvig similar to the way in which the

Danish and Swedish Supreme Courts treat the EG¢rea

5.1. The special role of European law in case therole of primacy

The other side when it comes to the special role@HR and EC/EU/EEA-law is related not
their formal status within the hierarchy of domestources, but related to the character of
judicial application. In this analysis there is angral limitation in the sense that the
discussion here is limited to the case law of fimatance courts. The special role of
EC/EU/EEA-law in Scandinavian law is as said imjjassto determine through the formal
hierarchy of norms. However, all Scandinavian soq@&ourts have affirmed the special role
of EC/EU/EEA-law within Scandinavian domestic lateraming from the special intention
behind the founding treaties. Despite the diffeesnevhen it comes to the formal status of
ECHR, its special role is conceptualized at leastame extent in all the countries because of
the special role of human rights more generallthanlegal orders. The higher role of EC-law
was accepted by the Danish Supreme Court in casalteady in 1979, whereas in Sweden,

it was accepted more or less clearly early on énddise law of the Swedish Supreme C8urt
as well as by the Supreme Administrative C8tithe Norwegian Supreme Court stated in
several cases, most importantly in Finanger that EEA-agreement and decisions of the
EFTA-court could be used instead of relevant Noiaeglomestic legislatioff

In Norway, the recognition of the special role ahtan rights has sometimes led to conflicts
between ECHR and other international human riglesties, whereas in Sweden, the special
status of the ECHR is recognized explicitly in ttegalogue of fundamental rights contained
in the 1G. In Denmark, where the formal basis fe &pplication of the ECHR in national law
is solely statutory, the importance of the judidiitta on the special role of the ECHR is

greater. The role of ECHR in Scandinavian law, ippears as if the

E.g. U.1979.117/2H. U.1988.454H.

%0 NJA 1996 s. 668. It should be noted that the Mxkecta case was subject to considerable criticisging
that the Swedish Supreme Court had misunderstogdit@spects of EC-law. However, the Swedish Supre
Court in this case did not hesitate to state that

®1 RA 1996 ref 57 (Lassagard)

%2Rt 2005 s. 1365 (Finanger 1)
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incorporation/constitutionalization of the ECHR $tandinavian law has been a part of a
larger trend of “Europeanisation”, which has in@ddobroader protection of human rights.
The incorporation of the ECHR in the Scandinavigel orders has unsurprisingly been seen
as a turning point when it comes to applicatiothef ECHR in Scandinavian law. However, a
closer analysis of case law of Scandinavian higlrtsogives a slightly different picture,
where it seems as if there has been a gradualaeweht towards greater considerations of
human rights norms by high courts. That developnstatted in Norway, Sweden and
Denmark before the incorporation of the ECHR by pingctice of consistent interpretation.
Consistent interpretation has to some extent alveysted in the sense that it has been
presumed that national and international law amesistent. Consistent interpretation as a
practice has turned this assumption on its headssyming that insofar as possible, courts
should ensure that national law is consistent witernational law. That approach has not
been unlimited, in Norway, Sweden as well as DeRnthe judiciary has stated that it is an
approach which is subject to interpretative limsisch as the text of the statute to be
construed. However, the use of consistent intepoet which has been used both prior to and
after incorporation of the ECHR by the high coudrd it seems questionable whether the
incorporation had any clear effect. It seems alsardrom the outset that the use of consistent
interpretation as a basis for application of ECHRalipled human rights adjudication from
traditional forms of constitutional judicial reviewduman rights adjudication did obviously
not provide for unlimited powers of judicial reviebut it appears as if the scope of judicial
control was broader than was the case with ordifaiys of constitutional judicial review,
which remained very limited in all Scandinavian coties. The long-term effect of
incorporation seems rather to have been a slowgehftom consistent interpretation and
reliance on incorporation statutes to direct usthefECHR as a basis for rights and in some
cases also as a basis for compensation for damiagteese respects it seems clear that there
have been long-term effects of the incorporationtttdé ECHR which has transcended
traditional boundaries of effects of implementatafrinternational treatie¥. A second ironic
conclusion is that it is difficult to see any clekiiferences in judicial approaches to the ECHR
between countries where the ECHR has been conmstitised and where it has merely been
incorporated as a statute. It seems to suggestlthatugh the Scandinavian countries have
strengthened constitutional protection of rightsthbahrough domestic reforms of
constitutional rights and through implementationtted ECHR, the Scandinavian tradition of

83 Karin Ahman, "Skadestand p& grund av konventiootsbr eller har HD blivit naturrattare 2Juridisk Tidskrift
(2005/06) 424 ff.
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weak constitutionalism and a limited role for catstonal norms seems to remain. That
remaining weakness of domestic constitutional noisnbowever in stark contrast to the
effectiveness of the ECHR regardless of its camstihal or subconstitutional rank in the
different legal orders. The tradition of weak camgsionalism in Scandinavian countries
seems however also have cleared the way for amgaration of the ECHR, both through the
ECHR as implemented in domestic law, and the ECHIR jpart of EU-law.

The incorporation and in some contexts constitati@gation of ECHR has not resolved
conflicts between ECHR and EU-law, and in such exist Scandinavian courts tend to defer
to EU-law. It is also worth noting that in Denmakd Sweden, the only human rights treaty
that has been implemented through national legislawith specific references and
incorporation of the text of the human rights tyeabas been the ECHR. In that regard,
Norway provides distinctive form of incorporatiof international human rights, although it
is not obvious that it has led to any specific peais. The treatment of the EC/EU/EEA-law
in Scandinavian law as well as the EctHR tend todgarded as lex superior, despite that the
explicit formal basis for that remains limited. Thpecial character of European law within
domestic law in Scandinavia (except for the ECHRNiorway and Sweden) tend to be
expressed rather through judicial practice rath@mtthrough acknowledgment of their
constitutional role. That has been the case botnwhcomes to the ECHR in Sweden and
Norway (which is recognized through constitutionatms in Sweden and through a mix of
constitutional and legislative norms in Norway) amden it comes to the EEA/EC/EU-law
which are not recognized constitutionally in neité the countries. One may thus say that
the judicial practice in particular when it come<BC/EU/EEA-law does not reflect its formal
role under national constitutional law, on the cant the integration of EC/EU/EEA-law into
national law has to a very great extent relied bat tthe national courts have upheld
EC/EU/EEA-law in the absence of a clear constindldasis for that.

5.1.1. Different conceptions of primacy

Another issue which is relevant in comparison vather civil law systems in Europe, is also
whether administrative and general courts have epmnalized the primacy of EC/EU/EEA-
law differently. Whereas Norway and Denmark havitany legal orders, where the Supreme
Courts are in principle the final instance countsboth countries, there are also special courts
concerning social insurance but their role as m#a of precedent are very limited) the

problem of divisions between different courts gafigrdo not emerge. In Sweden which has
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a judicial system which includes a number of défdr final instance courts, there has
however not been any considerable differences wha&omes to judicial application to
EC/EU-law in the sense that there is a trend tosvaamhsistent interpretation and a mix
between consistent interpretation and direct apftio of ECHR as well as of EC/EU-law.
There are no real differences between the differ@irts neither when it comes to

conceptualizations of primacy of EC/EU-law nor wihitecomes to application.

5.2. European law as an impetus for legal change

Another aspect when it comes to the role of Eurodas within national law is to which
extent European law has been an impetus for catishl and legislative change. In this
regard, it appears necessary to distinguish the obl European law as an impetus for

constitutional change, and in relation to legisiatthanges more generally.

5.2.1. European law as an impetus for constitutionange

It is worth noting that in none of the Scandinaviauintries, there has not been any tendency
towards constitutional amendments on the basisuodean law, at least not ex post facto in
relation to particular judgements of the EctHR &JE The IG 2:23 added when Sweden
incorporated the ECHR and joined the EU. In theesarmy, Norway added §110c Norwegian
Basic Law in 1998, but it is also clear that neitbethese amendments were made to bring
the national legal order in line with amendmentseliation to the ECHR. Denmark has never
seen any such need for a constitutional amendraéhugh it is clear that there has been
certain legislative amendment in order to implemém ECHR more effectively into
domestic law. In protection of constitutional rightthe Scandinavian countries have
historically had a very cautious approach to harabeffect of fundamental rights. Through
application of the ECHR, there has been at leasttain tendency to accept such application,
at least in some cases, at least at the levelin€iple, although the practical effects have

remained very limite§?

5.2.2. Legislative adaptation to European law

8 Carl Lebeck, “Horizontal Effect of the Europeann@ention on Human Rights in Swedish law — a quiet
constitutional change?"Public Law (2009) 21-32. see also, Philip Mielnicki, "Europakentionen och
skadestandsratten — vid vags anda#idisk Tidskrift(2008/09) 357,364-366.
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There has been however a certain development vioemies legislation in the Scandinavian
countries. The first aspect of that has been tlaptation of the Scandinavian countries to the
acquis communautaire required by the EC/EEA/EU-saioes respectively. When it comes
to legislative change on the basis of decisionsthe@ ECJ/EFTA-court, that is more
problematic, but there have been certain amendnwémga it comes to regulation of national
monopolies, and in some cases there has also Beertlae case of Denmark, a tendency to
maintain the status of law through special protednlirelation to the other member states of
the EU. When it comes to adaptation to the EctHR generally expanded right that seems to
have been implemented, not subsequently to a pktidecision of the EctHR but in relation
to lines of decision in different fields. The enbament in all the Scandinavian countries of
protection of property-rights and secondly the exjeal judicial control of administrative
actions, both domestically and in relation to adstiative action under EU-law. There are
also more specific cases, such as regulation mfisak education in Norway, the acceptance
of independent (religious) schools in Sweden andlar developments. It should however be
noted that not all implementation of case law frdm European courts is done through
legislation, in recent years developments haveeratholved through adaptation of national

law.

5.2.3. Reopening of judicial procedures followinggements of the ECJ and the EctHR?

There is no general principle of reopening of juadiprocedures under neither Danish nor
Swedish law in relation, neither to decisions & BECJ nor of the EctHR. It is however clear
that there are remedies primarily based on tolilitg under public law, and to some extent
under the ECHR itseff

In Norway there has however been an amendment02 #tat provides for a possibility to
reopen both civil and criminal procedures on th&dthat international obligations have been

% For a consideration of the general responsihilftgtate parties under the ECHR, see Arnfinn B&mues
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violated. That is a quite radical change which atsans that there is an effective remedy in
relation to cases when there has been a violationuman rights law. However, it goes
without saying that such remedies are usually basegrivate law measur8$That seems to
be a common principle and seems also to reflecgémeral procedural autonomy of national
courts in relation to European courts. The caseBheopean law cannot retroactively replace
national law, which also means that the fact tt@IfEFTA-court or the EctHR has found that
national legislation is contrary to EU/EEA-law o€HR does not automatically mean that
national legal procedures may be reopened. That netpreclude liability on the basis of
tort of the government, but it is not the case thate is any general possibility for reopening

of legal procedures.

5.2.4. Tortsasaremedy for breaches of EC/EU/EEA-law and the ECHR

There is a general recognition of tort liability faon-implementation of international human
rights in Scandinavia. Concerning protection ofividiial legal expectations on EC/EU/EEA-
law both the Norwegian Supreme Court in Finangeanidl the Swedish Supreme Court in
NJA 2004 s. 662, have held that the EEA-agreemeyt oneate a basis for individual tort
claims against the state for misimplementation BAHaw, despite that it is not formally

required under the EEA (unlike what is the casé&@law), where the argument was a
combination of effectiveness of the EEA and pratecof individual legitimate expectations.

The recognition of tort liability for non-implemeatton of international human rights law is
hence recognised in all the Scandinavian couritfi@$e basis for the recognition of tort
liability directly on the basis of the ECHR as wa#l of the EU-law is partly based on the
recognition of the special character of the ECHR] i relation to EU-law, it is based on the
recognition of the doctrine of liability of the méer states for insufficient implementation of

EC/EU-law. The same is reflected, as said wheares to the role of EEA-law.

5.3. Application of European law as a form of cansibnal judicial review?

5 Wiklund (2008) 214-215.

7 Jonas Christoffersen, "Det offentliges kompensatimsvar for kreenkelser af internationale
menneskerettigheder'JfR.2005.133B; UfR.2005.533H (decision by the Danisipr&me Court that undue
delay of an administrative decision may be a sigffitbasis for tort liability on the part of publéthorities)
UfR.2005.2664H (compared together with the caseédddcby the EctHR<udla v. Polangl, Marten Schultz,
“Skadestandsratt och skatteratttyridisk Tidskriff NJA 2003 s. 217; NJA 2005 s. 162; NJA 2007 €; 58A
2009 s. 463; Wiklund (2008) 211-214; Clarence Qraaf, "Det allmannas skadestandsansvar for kraglmin
av RF",SvJT(2009) 1063-1072;
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The role of judicial review in Scandinavia has djeshthrough case law, both with reference
to the ECHR and EC/EU/EEA-law and with regard tmrfeestic” constitutional norms.
However, so far that has not precipitated formalstibutional amendments when it comes to
the mandate for judicial review in domestic I%However, Scandinavian supreme courts
have always treated judicial review on the basiE€wfopean law and constitutional judicial
review on the basis of national law as two compyeteparate things. Whereas it is difficult
to say that the role of EU/EC/EEA-law and ECHR bandirectly equated to constitutional
judicial review, it seems clear that the role adgl legal orders, in particular when it comes to
the ECHR has became akin to a higher constitutioreem. However, unlike domestic
constitutional norms in many legal orders, they afso limited to the protection of
human/fundamental rights. Whereas that is a vakt for judicial control of public authority,

it is clearly more limited than what is the caséhwdomestic constitutional judicial review in
the sense that it also includes validity of ledislaand executive decision-making in relation
to procedural constraints, it is clear that judiceview on the basis of EC/EU/EEA-law and
ECHR has sometimes had constitutional features. fihdamentally new role played by
international courts protecting human rights is omm, but in the Scandinavian countries it
seems as if the role became to create a subdfituseform of constitutional judicial review
which had previously been very limité§One may thus say that the implementation of the
ECHR played a practical role akin to constitutiosetion of fundamental rights through
national constitutions. Whereas the Scandinaviamnit®s today have constitutionalised
fundamental rights, it has been a process whicHeast when it comes to constitutional
adjudication has been parallel to implementatiorthef ECHR. In this sense one may also
speak of an expansion of judicial review, and alap that at least in some fields ECHR and
EC/EU/EEA-law in Scandinavia has led to that rettths on certain national powers
(including judicial powers of national courts) hgvartly been “compensated” for through the
increasing role of EC/EU/EEA-law and ECHR as a sedor judicial review and protection
of individual rights. The broad scope however of/ EQ/EEA-law generally makes much of
the application of EC/EU/EEA-law more similar tadjaial review in administrative rather

than constitutional law, whereas the function ofHECis more similar to adjudication of

% |t should however be noted that there is presemBwedish proposal to expand the powers of caiistiial

judicial review (or more specifically, judicial reaw on the basis of superior norms in general) tvigicnsists in
that the requirement that the conflict with a higherm in cases of statutes and executive ordinamest be
“manifest” will be abolished.

% It should be noted that prior to the creation efriiten bill of rights in the Swedish constitutitimere was only
judicial review on that a statute or decision haerbadopted on incorrect formal grounds. The sitnawvas

partly different in Norway, whereas Denmark had sategree of constitutional judicial review (althbuipe

Danish courts did not find any actual violatiorfaidamental rights until 1997).
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constitutional rights. However because of the tradally very weak judicial protection of
constitutional rights in Scandinavia it is diffitib say that national supreme courts choose to

apply European law instead of national constitwgldaw.
5.4. European case law as national precedents?

A central issue when it comes to whether Europesse daw is seen as precedents and as
sources of law by national courts. The decisionthef ECJ/EFTA-court and the EctHR are
considered to be sources of law in the sense ltleaStandinavian courts use them as a basis
for interpretation of domestic law. That is notday that they are directly understood as
precedents in the sense of national law, but insedear that they are seenras interpretata

in the sense that the European courts are thoogbé tauthoritative within their respective
spheres of competency. It is quite clear that tlitgygments of the European courts are all
considered to be sources of law within the Scanitimalegal orders. However, it is clear that
in Sweden and Denmark, the EFTA-court is not carseid to be sources of law in that sense
although there are obviously references to the BBAeement since Sweden as a member of
the EU is a party to the agreement. Instead Sw&distdl Danish' courts tend to rely on case
law both the EctHR and the ECJ, and in the same Mayvegian court$ tend to rely on
judgements of the EFTA-court and the EctHR. A pcattsign of whether EC/EU/EEA-law
and ECHR are seen as sources of law is whetherateeglso cited by national courts. It is
clear that all Scandinavian final instance coudite them, and it seems as if there is a trend

towards increasing citation when it comes to aliamal courts.

National judges in all the Scandinavian countriestg both EC/EU/EEA-law and ECHR,
when it comes to final instance courts, it showddshid that although some of them have been
subject to criticisms in relation to avoiding tdyréirectly on case law from the ECJ, but that
citation of European courts cannot be said to beommmon if limited. In the case of the
Danish Supreme Court, citations are relatively wpitead of both the ECJ and the EctHR, as
is also the case of Swedish final instance cowtgreas the Norwegian Supreme Court is
relatively restrictive in citing the EFTA-court wieas there is an abundance of citations of

the EctHR. Another aspect is that there was coraldie time-lag between the ratification of

OE.g. RA 1997 ref 56
E.g. U.2006.3359H, U.2006.2551H(reliance on EO2006.639H (relying both on ECJ and the EctHR)
2E.g. Rt. 2005 s. 1811
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the ECHR and the more frequent citation of it byioreal courts, a time-law which was not
visible in the same manner when it came to EC/EWHERw. It should furthermore be added
that whereas scattered citations have existed fh@1960ies and onwards, citations became
more frequent of the ECHR only in the 1980ies. Thation of the ECJ/EFTA-court largely
coincided with the respective dates of accessiot@{Scandinavian countries (although the
process was slightly slower in Denmark than in diker Scandinavian countries) that
acceded to the EEA/EU later.

5.5. National supreme courts as judges under EGHIREA/EEA-law

Whereas the Scandinavian countries do not haveitdimnal courts, the national Supreme
Courts and final instance courts, have submittetimmary references to the ECJ and EFTA-
courts, and in that sense they clearly do regagthsielves as courts in the sense of Art. 234
EC-treaty. This has not been regarded as problenmagither of the Scandinavian countries.
The acceptance of national supreme court of tlode as judges under EC/EU/EEA-law is
clear and there has never been any principled trejec of that view by any of the
Scandinavian courts. There have however been isntg that in particular the Swedish
Supreme Court has been far too restrictive withingakise of the mechanism of preliminary
references to the EC3.The Swedish Supreme Court has sometimes adoptetbra
restrictive view of application of EC-law in pariar when it comes to the duty to make
preliminary references based on too extensive pregaition of the CILFIT-doctrine under
EU-law. ™ The regulation of the powers of judicial revieave sometimes interfered with
the role of Swedish courts, in the sense that st pr@supposed a more extensive power of

courts than what has traditionally been envisagesiwedish law.

In some cases, the regulation of the powers otjaldieview have interfered with the role of
Swedish courts, in the sense that it has presugpmsaore extensive power of courts than

what has traditionally been envisaged in Swedish’fan the same way it may be said that

3 UIf Bernitz, "Europaréttens genomslag i svensk: fiegéaran om férhandsavgéranden som katalysator” i
Claes Sandgren (edlyiridiska Fakulteten i Stockholm 100 ar — en missksft (Stockholm, 2007) 78

UIf Bernitz, "Samarbetet mellan EG-domstolen octiarella domstolar” Europaréttslig Tidskrif(2009) 454,
456-461, UIf Bernitz, Forhandsavgoranden av EU-domstolen: svenska doamstdhdlining och praxis
(Stockholm, 2010) For an overview of Swedish case When it comes to preliminary references to Eg&,
also Groussot et al (2009).

" NJA 2004 s. 735.

> At the same time it should be said that it hashesn regarded as an explicit reason for disreggutiie duty
of applying EC-law, nor as an explicit argument fart applying the ECHR. Instead, it seems as if &ste
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the application, in particular of general princgplef law under EC/EU-law has extended the

powers of Swedish as well as Danish courts.

When it comes to preliminary references to the Ef€bArt, it is worth noting that there is
unlike what is the case under EC/EU-law no dutgaifonal courts under the EEA-agreement
to submit references to the EFTA-co(ffThe Norwegian Supreme Court has submitted a
quite limited number of references to the EFTA-toand the references have predominantly
been in the context of public law and where themgehbeen potential conflicts between
national law and the EEA-treaty/secondary legistatiln what is similar to Danish and
Swedish law, in relation to ECJ most preliminarjerences to EFTA-court are made by
lower courts and not by final instance couffsThe role of EEA-law is also visible when it
comes to judicial control exercised by the EFTA#tomhere the EFTA-court plays a role

which is similar to the ECJ in relation to natiocalrts.
5.6. Derogations of national judicial powers throlropean law?

The relation between European law and nationalts@e&ems to have two distinct element,
one which concerns the role of national courts aean courts, i.e. as courts which are
under international law obliged to apply Europeaw bnd secondly whether European law
are seen as in conflict with national law in geheend whether European law may
legitimately under the constitutional mandate afrt® be used as a basis for legal judgni&nt.
The issue to be discussed here is to which extenE€/EU/EEA-law and the ECHR have led

to derogations of the judicial mandate under naticonstitutions.

It seems as if most national courts regard intad supranational courts as constitutionally
unproblematic because they are seen to createaligbaather than superior set of rules, and
that the issues they adjudicate do not changedtal Ipositions of individuals within the

national legal orders. A successful complaint e BttHR does not change the validity of the

decision against which the complaint was broughhénational legal order nor does it in any

courts have at least in recent years avoided tothaxconstitutional (domestic) mandate under thedssh I1G
on one hand and on the other hand the mandatedmigl decision-making under the ECHR.

® Halvard Haukeland Fredriksen, "Om mangelen pé&nioispersmal fra norske domstoler till EFTA-
domstolen” Jussens VenndR006) 372 ff., 372-373.

"Haukleand (2006) 386-387.

8 Ernest A. Young, “Supranational Rulings as Judgsiand Precedents”, T8uke Journal of Comparative &
International Law(2008) 477-519.
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other way overturn it. The dilemma is however tachhextent that understanding is feasible
when it comes to the relation between inter- anpraational courts in the context of
European law. It is clear that the EFTA-court i$ adypical supranational court, and it is also
clear that it is not obvious that the impact oeadty made legal decisions within national law
is not very big, on the contrary. However, it isaktlear that in relation to the ECJ, the ECJ
effectively determines the outcome of a case tocwhhere has been made a preliminary
reference by the national court, although it il stear that the national court has to do the
determination of the facts of the matter. At thensatime it is often difficult to see that
national courts have any more extensive discratioen it comes to applying the decisions of
the ECJ. The relation between EFTA.-courts andnaticourts is in some respects especially
delicate since the structure of the EEA-agreeméhbagh it does not carry any form of
direct effect within national law, and despite ttte EFTA-court is not formally bound by the
rulings of the ECJ, it is still clear that for tharpose of the EEA to be possible to realise, it is
necessary that national courts adhere to judgenoéite EFTA-court and in the same way it
is necessary that the EFTA-court adheres to the ERd problem in the context is not the
requirement of homogeneity and loyal cooperationrather the space allowed for that under
domestic constitutional law. There has been arregtliexpansion of the judicial mandate or
the traditional understanding of separation of pewe the Scandinavian countries in order to
apply EU/EC/EEA-law and in particular ECHR. It seetherefore as it is justifiable to speak
of a certain expansion of judicial powers on theid®af European law in all the Scandinavian
countries, and in relation to EC/EU/EEA-law it hameant that national parliaments and
executives have became comparably less importal@avwamakers whereas in particular the
Council of Ministers and the European Commissiorthe EU have gained a much more
extensive role. In some cases it may be arguedhbaise of ECHR as an independent source
of judicial review expands the judicial mandatecofirts, and that has to varying degrees been
the case in all Scandinavian countries, but it rbayseen as particularly problematic in
Denmark due to the complete absence of constiitiomes concerning the rank of the
ECHR in Danish law.

A problem in relation to national courts which Hasen less discussed in Denmark and
Sweden compared to Norway is the issue of judimdependence of national courts in
relation to ECJ and EFTA-court. The constitutiosiaiation in the different countries varies,
Denmark as well as Norway has general constitutionies to ensure the separation of

powers that speaks in terms of judicial independemthereas Sweden does not have that
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kind of rules (although the Swedish IG providesdanumber of constitutional rules that are
aimed to ensure actual independence of courtsthérethe ECJ, the EFTA-court nor the
EctHR make any claim to be supreme courts, in gérkeir claim is to interpret inter- and
supranational law. However, at the same time,dtaar both from Swedish constitutional law
and Norwegian constitutional law that national ¢euegard the decisions of respectively the
ECJ and EFTA-court and EctHR as binding upon th@thpugh the binding character does
not in any way prevent the need for interpretawwdrthese judgements. The higher formal
rank of the ECHR in Sweden and Norway means thedetissues are not as problematic
there. The Scandinavian tradition has been charsete as mentioned above by relatively
limited judicial powers. Therefore it also seemdfdlhe expansion of judicial powers that is
associated with EC/EU/EEA-law should cause probleifise problems have however
remained limited, and it seems as if the main cafsthat is that EC/EU-law has been
regarded as an exception to the constitutional e@ndf national courts. The other reason
seems to be that the dynamic role of ECJ and ipoitance for the development of EC-law
was well known when all the Scandinavian counteetered into the EC/EU/EEA. That has
of course not changed that fact that certain detsshave been politically controversial in
national contexts, the clearest example being thal.case under Swedish law. The mandate
for the judicial power is for the Scandinavian coi@s as for other countries regulated under

the respective national constitution.

5.6.1. Sweden

Chapter 11 of Swedish 1974 IG regulates the roleairts. Unlike what is the case in
Norway and Denmark, the same sections of the daheti regulates the courts as well as
administrative authoritieS. 11:2 IG states that neither any authority norghdiament may

decide how a court should decide in particular sasenow courts should apply rules of law.
In the same way disputes between individuals atgetdecided by courts, except if there is

statutory support for anything else and in the samag the tasks and organisations of courts

9 Bertil Bengtsson, "Den svenska grundlagen och dolarmia”, Jussens Venndf998) 56-65; Caroline Taube,
"Domstolar och Lagprévning”, in Ingvar Mattsson &ldD Petersson (eds.Bvensk Forfattningspolitik
(Stockholm, 2003) 163-182.
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are decided by statuf@lt is however important to conclude that the deifimi of the mandate
of courts under Swedish constitutional law to ayvgreat extent is defined without being in
any way related to the role of European or inteomai law. The Swedish IG is relatively
extensive in its treatment of the mandate of cotinere are several final instance courts listed
in 11:1 1974 1G. 11:14 1979 IG defines the scopeafstitutional judicial review within
national law in Swedish lafi. Under the constitutional mandate, Swedish coasswell as
administrative authorities) have a duty (not a powe review the legal basis for decisions
and rules and to not apply them if they are fouadnbconflict with higher norms. However if
the higher norms are enacted by the parliamentu{es® or the government (executive
ordinances) they may only be disapplied if the aigp is “manifest”. This provision is
currently being amended so as the requirementrf@nifest” conflicts with higher norms is
to be abolished. However, it is worth noting thate8lish courts have always kept judicial
review on the basis of constitutional norms anddgadl review on the basis of European
norms strictly separate. The Swedish Supreme Giosirheld that a statute violated the IG in
NJA 2000 s. 132 (which concerned a retrogressivestaute), which however did not signal
any major shift in the approach, the practice & 8wedish final instance courts when it
comes to constitutional judicial review remainedtrietive. In this regard it seems as if the
role of EC/EU/EEA-law has created a more importtt in that it has created a generally
recognised basis for judicial review, although ¢héiave been several criticisms that the
Swedish courts have still not been sufficientlyicstm their review of Swedish law when
applying EC/EU/EEA-laW? In the same sense, there has been a broadeninecthdof the
judicial mandate through the ECHR, although it seaear that the Swedish courts when
exercising judicial review has essentially adop#etifurcated approach where “domestic”
judicial review — administrative or constitutional to a great extent is separated from
“European” judicial review, where there is alsoaditional division between review based
on the ECHR and review based on EC/EU-law. It ésdfore not obvious that one should say
that the “Europeanisation” of Swedish law has led tbroadened constitutional mandate of
the judiciary, it seems more correct that it haated a parallel “European” judicial mandate,
following the lines ofdedoublement fonctionelldeing a central part of the application of

European law in general.

016G 11:2

81 See inter alia, Joakim Nergeliuspnstitutionellt Rattighetsskydd: svensk rétt i kedmparativt perspektiv
(Stockholm, 1996) 670-697 (for a critical approactthe relatively limited constitutional mandate Sivedish
courts when it comes to protection of fundamerntits);

8 Ola Wiklund, “Europeiseringstendenser och domktilk i svensk ratt — Regeringsrattens domar i
spelmalen’Europarattslig Tidskrif2004) 713 ff.
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5.6.2. Denmark

The basis for constitutional judicial review in Dstmlaw as established through constitutional
conventions and judicial case law in the 1920ies, @oincided in time with the introduction
of parliamentarianism. The basis for constitutiopadicial review as conceptualised over
time, was based on the supremacy of the DanistcBasv (as of then of 1849). However,
despite the creation of a new Basic Law which eatento force in 1953 constitutional
judicial review was neither introduced nor precldid&he conclusion seems rather to have
been that constitutional judicial review was a c¢basonal matter left open. The Danish
constitutional law regulates the role of courts @mdicial powers through §8861-65 Danish
Basic Law and indirectly through the clause on s&jmn of powers § 3 Danish Basic L&Ww.
The first rule is that judicial powers can only beercised and regulated on the basis of
statut&®, and that special courts with judicial authoritgnoot be establishéd.lt is also
maintained that judicial decisions are separatenfealministrative and executive tasks and
that rules of that are set out under fwlhe separation between executive and judicial
powers is also defined in terms of that judgesceulg to decide cases on the basis of fAw.
These aspects are central, but they are at lessdfin a very formalistic way problematic in

the context of inter- and supranational law.

4.6.3. Norway

The constitutional mandate of the Norwegian Suprébmart is found under 8888-91
Norwegian Basic La®® The most important rule concerns the fact that Nuewegian
Supreme Court always is supposed to decide adrtakifistance court which is expressed
both explicitly in that the Norwegian Supreme Caurtler 888 is the final instance court, and
partly expressed in 890 that the judgement of tbesdgian Supreme Court can never be

appealed. That raises also the issue to which esxtenjurisdiction of international courts

8 Henrik Zahle, "Er domstolenes grundlovspravelsefektiv individbeskyttelse?Jussens Venngi 998) 37-
54, 51-53; for a consideration of the constitutiomandate of Danish courts, see also Henrik Pal@isen,
Magtfordelning(Copenhagen, 2007)

8§ 61 Danish Basic Law.

8§ 61 Danish Basic Law.

% § 62 Danish Basic Law.

8§ 64 Danish Basic Law.

8 Erik Boe, "Lovers Grundlovsmessigheflussens Venngi998) 4-36.
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such as the EctHR and the EFTA-court in the caddanivay can be said to restrict that. In
Norwegian law that has theoretically created aitensvith the claims of 88 88 and 90
Norwegian Basic Law where it is stated that the wémian Supreme Court is the final
instance court. The understanding of the role @ tnstitutional mandate of courts in
Norway has generally been influenced by broadstigall and societal tendencies which have
also affected constitutional developmetitghe development did not challenge the existence
of constitutional judicial review per se, but ratlvhallenged to a very great extent the scope
of that review. The constitutional mandate of thaegian courts, (i.e. the Supreme Court)
has traditionally been understood in a quite narf@ashion, but it seems also quite clear that
the application of ECHR and EEA-law has also natassl a more expansive understanding
of the judicial mandat® The judicial mandate has not increased in the esehst
constitutional judicial review has been unknownNobrwegian constitutional law, but the
central feature seems to be that the role (inqa4ddr the ECHR) as a basis for judicial review
has broadened judicial review in relation to thadkiof issues that could successfully be

brought before courts.

From a formalist perspective that has not raisag egtensive problems, since the EFTA-
court’s decisions are not directly applicable amelytare prejudicial to the national court, but
it seems from a more effectiveness oriented petise@roblematic’ It should be
emphasised in relation to Norwegian law that unéldr 106 EEA-agreement there is no
formal hierarchy between the EFTA-court, the ECd #re national supreme coutfsThat
also distinguishes the relations between natiooakts in EEA from the role of national
courts in EU-law. Another issue is obviously whattoday meant by that national final
instance courts deliver “binding” judgemetitand the effects of the increasing access to
courts when it comes human rights related isStiBhat has been understood as a
constitutional problem in Norwegian law since iattnges the traditional role of the national

judiciary.

8 Francis Sejersted, “From liberal constitutionalisntorporate pluralism: the conflict over the dimapacts in
Norway after the Second World War and the subsedqoenstitutional development” in Jon Elster & Rune
Slagstad (eds@onstitutionalism and Democra¢Zambridge, 1986) 275-301.

% Rune Slagstad, “The Breakthrough of Review inNloewegian System” in Eivind Smith (ed-onstitutional
Justice under Old ConstitutionéThe Hague, 1998) 81-111; Eivind Smith, "Courtd dParliaments: The
Norwegian System of Judicial Review in Legislatipmi’ Eivind Smith (ed.)JThe Constitution as an Instrument
of Change (Stockholm, 2003) 171-187

1 Hans-Petter Graver, "Dgmmer Hayesterett i sisteaims?"Jussens Venng¢2002) 263 ff.

92 Hans-Petter Graver, "Domstolene og E@ASSy og Ret(2005) 577-578.

% Anne Robberstad, "Er Hayesteretts dommer binden@#?(2000) 504-524

% Jargen Aall, "Domstolsadgang og domstolspravimgnneskerettighetssakelR (1998) 1-181
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5.6.4. Conclusion

When it comes to the constitutional mandate of Bitevian courts it is worth noting that
there has never been any conflict over that theréniprinciple a power (and duty) of
constitutional judicial review based on constitodb customs, rather than on explicit
constitutionalisation (except in the case of Sweddere constitutional judicial review was
institutionalised in a rule prescribing its limitats in IG 11:14). That has however not
generally led to constitutional conflicts which lealveen conceptualised as conflicts between
the rights-protection role of courts under natioo@ahstitutions or even as conflicts between
the limited mandates of judicial review of natiomalurts and more extensive role of courts

under European law.

In a plenary decision of 2000, the Norwegian Sugr€ourt stated that as far as that ECHR
is relevant in a Norwegian case, the Norwegian &uprCourt should interpret the ECHR in
the same manner as the EctffRthat means essentially that the Norwegian Supi@met
seems to a view when it comes to its role in refato the ECHR which is quite similar to the
approach of the Swedish Supreme Court as decidedeirNJA 2005 s. 805. The role of
ECHR seems not particularly problematic for a ddfe reason namely that the
constitutionalisation of ECHR in Norway as well @&eden. A problem which relates to the
constitutional mandate of courts in Sweden as alin Norway and Denmark, albeit from
slightly different points of view is the exercisgjodicial discretion when it comes to judicial
review. In the context of Swedish law, judges h#we same degree of discretion as have
administrative authorities when it comes to revigfradministrative decisions. That means
that Swedish judicial review is essentially a nratiesecond review, not just of lawfulness
but also of appropriateness of administrative actlerom that approach it is clear that the
exercise of judicial review under EU-law means tbaimpared to what is the case under
national law, the authority of Swedish courts Wk more limited. The Norwegian and
Danish problems are different since they share uhderstanding of separation between
administrative discretion and judicial review ofetiEC/EU/EEA-law. Their problem is
essentially methodological, namely that the formualicial reasoning characteristic for ECJ
and indirectly also for the EFTA-court is charaiged by greater

% Rt. 2000 s. 996.
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degree of discretion, proportionality and generahgiples than what has been the case
traditionally.96 It is however clear that the issak supranational law and the role of
supranational courts has not been regulated cotistially in any of the Scandinavian
countries, except in the most minimal manner. klg worth noting that whereas, Swedish
as well as Danish and Norwegian courts have distshgd between EC/EU/EEA-law and the
ECHR, there have not been any distinctions betvadgéerent kinds of EC/EU/EEA-law, i.e.
no distinctions have been made between treatiessandndary legislation, nor between
legislation and judicial decision-making, and inaten to Denmark and Sweden, no
distinction was made between EC/EU-law before thigyeinto force of the Lisbon-treaty.
That seems to have reflected a wide understanditigealuty of loyalty, but also a relatively
restrained understanding of the national constitati mandate of courts. One may say that
the effectiveness of European law in Scandinavegyall orders seem to reflect the relative
constitutional weakness of the national judicigrikich ironically have given the national

legislatures considerable options to bind themsellveough European law.

5.7. Conflicts between national law and European la

The issue of conflicts between national law andogaan law is one of the central fields
when it comes to analysing the role of Europeanvathin the domestic legal orders. In this
context, the analysis focuses on the interpretativength of European law (which includes
both EC/EU/EEA-law) and ECHR (as well as judiciake law from the European Court of
Human Rights). The role of European law hence ohesuboth the weight given to it by
national courts, as well as how national court®lues direct conflicts between norms of
European law and various norms of national lawthis context, it seems necessary to
distinguish conflicts between constitutional nasibtaw and European law, and between

national law in general.
5.7.1. The interpretative strength of European law?
The issue here is whether judges acknowledge acylart interpretative strength to the

EC/EU/EEA-law and ECHR law when interpreting nasibfaw? The practice of consistent
interpretation, towards which there is a commordésrcy in all the Scandinavian countries

% Hans Petter Graveflmindlig Forvaltningsrett(3rd ed., Oslo, 2007)
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means obviously that there is such a special rélermit comes to EC/EU/EEA-law and the
ECHR on the basis that consistent interpretatiarsed to a far greater extent than what is the
case when it comes to other norms of public intesnal law. (Despite that there is in neither
of the Scandinavian countries any clear distinctlmetween other international norms
implemented through domestic statutory legislatemmd EC/EU/EEA-law.) The use of
consistent interpretation is above all relevantnviteomes to the ECHR, and when it comes
to the interpretation of legislation which eitheraxplicitly aimed at implementing directives
of EC-law or framework decisions/common positiofighe EU-law, or includes legislation
which is seen as being consistent with such nofirhe. role of consistent interpretation has
over time evolved from being a matter of presumptiwat national law is consistent with the
requirements of the ECHR, to that national lawaasak possible should be made to conform
with the ECHR. The meaning of that consistency &hbe upheld “as far as possible” is not
always clear, it may range from the meaning thatthiére is a choice of possible
interpretations, the one consistent with the ECH8u&l be chosen to the approach that as far
as the interpretation is natontra legem interpretations should ensure consistency with
ECHR, to the even more radical position that alst@rpretations contra legem may be
acceptable in order to ensure consistency witletBEIR. With regard to the EC/EU/EEA-law
consistent interpretation is, in accordance with lihes of reasoning of the national courts
relying on that EC/EU/EEA-law normally should takgecedence and that consistent
interpretation is a way to ensure such preceddnaelation to the relations between ECHR
and EC/EU/EEA-law it seems as if the national counbke a claim to the ECHR as a least
common denominator when it comes to protectionuotdamental rights and application of
EC/EU/EEA-law.

5.7.1.1. Sweden

The development of consistent interpretation iatreh to Swedish (judicial) implementation
of European law has relied on the assumption th@EB-law normally should take
precedence over Swedish law, and that constitutionderstanding of the EC/EU/EEA-law
has also guided the form of consistent interpretati hat has also been the main track along
which the role of ECHR has increased over timeg\wetbpment which began well before the

constitutionalisation of the ECHR, and which seemst to have ended with that
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constitutionalisation. In the same way, the rectgmiof the precedence of EC/EU-law has

been largely independent of the formal constitwti@tatus accorded to it.

5.7.1.1.1.EEA/EC/EU-law

The development of application of EC/EU-law wasdgia but it was also clear that the
importance of the EC/EU-law was set out quite ¢jeiar relation to Swedish law in case law
of the Swedish Supreme Court and the Supreme Admative Courf’ The Supreme
Administrative court decided already in 1997 thduether an executive ordinance was valid
was dependent on whether it was compatible witheg#nprinciples of EC-la’? The
Supreme Administrative Court found that such trepurement of fair trials under both Art.
F2 (now art. 6) EU-treaty and the Art. 6 ECHR regdi the possibility to appeals on
decisions on allocation of areal subsidies for faisnThe Lassagard case is of certain interest
since it shows how application of EC-law has alsdarpinned the effectiveness of ECHR in
Swedish law. It also shows that at least the Supr&dministrative Court clearly preferred to
rely on the general principles of EC-law than oa #CHR, despite that the constitutional
basis for the application of ECHR in Swedish lawfaes less ambiguous than the basis for
application of general principles of EC-law. Théevance of the ECHR in the context was
included on the basis of the status of the ECHRiwIiEC-law. A third major development
when it comes to EC-law was related to the decismrtlose down two nuclear power
reactors in the south of Sweden. The owners mambemglaint against the decision and were
successful in postponing the decision (although inohaving it finally annulled by the
courts), and were so on the basis of RA 1998 nowBigh concerned control of legality of
executive decisions, and where the different argusneelated both to protection of property
and protection of the right to fair trials were &8s a basis for inhibition of the execution of
the decision. The final decision on the closinghef nuclear power reactors was made in RA
1999 ref 76, where the issues involved concerneld pwcedural rights and property rights
and above all whether the restrictions on the sigtithe applicant company owning the plant
were proportionate to the aims. The first parthattcase concerned the scope of procedural

rights and the possibility of owners and indiregtners of the nuclear plants to request

97 Swedish courts have however been subject to isrii& when it comes to insufficient adherence toEEG/
law. It has even been argued that the preceden&sCU-law was not recognised by the Swedish Suprem
Court until 2005, an assessment which | think ghhi exaggerated. C.f. Joakim Nergelius,” 2005:; Wear
When European Law and its Supremacy was FinallyoBased in Swedish Courts”, [2003}vedish Yearbook
of European Lawl45 ff.

% RA 1997 ref 65 (“the Lassagérd case”)
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judicial review of the decisions of the Swedish ggmment. In this context, the scope of such
right was dependent art. 6 ECHR and on generatiptas of EC-law, notably the principle
of effective judicial protection. In this case, thguments based on ECHR and EC-law were
overlapping with arguments based on Swedish caotisiial norms. In the present case, it
was however not a matter of a choice between t#gfent forms of norms, but rather it
was quite clear from the outset that the judicialiew exercised by the Supreme
Administrative Court included these different persjves. That was and remains quite
uncommon since Swedish courts have had a tendengyytrather on European law than on
domestic constitutional law in judicial revielv. The combination of different sources of law,
included also the Eneregy Charter Treaty as a @afEC-law, which was however not
considered any more closely as the Supreme Admtanige Court deferred to the legislature’s
conclusion that Swedish law was already consisteittt the Energy Charter Treat$’
However, it also considered some of the probleraeae to implementation discussed in the
Herméscase by the EC3%'The most frequent application of EC/EU-law has beethe
Supreme Administrative Court. In RA 1996 ref 57,isthwas the first case where the
Supreme Administrative Court considered EC-lawyas held that retroactive claims against
a company for environmental damages, would viotaie just non-retroactivity principles
under Swedish constitutional law, but also generaiciples under EC-law. It is worth noting
that the case did not in any way concern EC-lawdespite that EC-law principles were used
as an “aid” for interpretation of a Swedish statiR& 1997 ref 6 concerned a Finnish citizen
who had his legal residence in Sweden, who wasanoember of the Swedish established
church, but despite that had been levied a taxexied to membership of the church, which
violated the decision of the EctHR in Darby v. Sexdd. Despite that the ECHR was
incorporated into Swedish law at the time of theislen of the Supreme Administrative
Court (although it was not when the complainantugtd the case to the first instance
administrative court), the Supreme Administrativeu@ held that the decision of the Swedish
tax authorities violated the ECHR as interpreteBanby v. Sweden. The complainant argued
that following NJA 1988 s. 572, ECHR should be sasra part of the general principles of
Swedish law, the line of the Supreme AdministraBaurt however disregarded that, instead
preferred to rely exclusively on EC-law. The RA T9@f 6 concerned the application of a

fundamental freedom (freedom of movement) underBfetreaty, which was seen as the

9 RA 1999 ref 76
10RA 1999 ref 76
101 RA 1999 ref 76
192 Darby v. Sweden
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basis for the decision. RA 1997 ref. 82 concernbdtiver Swedish rules on emissions of cars
were compatible with art. 30 and 36 EC-treaty, tredSupreme Administrative Court did not
find that to be the case. This was merely an ingtarf the role of direct application of treaties
within domestic law, although it was one of thetficases where the Supreme Administrative
Court applied the rules of the EC-treaty direcB®A 2000 ref 27 is an example of how
consistent interpretation can be used by natiomaits on the basis of negative integration. In
the case the effect was that the consideration raf 30 EC-treaty led to reduction of the
customs when second-hand cars were imported iet@dhntry i order to alleviate national
discrimination'® The applicability of ECHR through the rules of EE#nd EC-law has been
a central part of the application of ECHR. That nse&owever that when ECHR is to be
applied in Swedish law in that context, the autfatixie source of what ECHR means, will
ultimately be the ECJ rather than the EctHR. Théustof such law within the Swedish legal
order is to some extent problematic since the statu EC-treaty, although being self-
executing under international law and although @peinthorised under Swedish law is based
on statutoryauthorisation. In that regard, the ultimate baseistle validity of ECHR under
EC-law are constitutionally problematic. Nevertlsslét seems as if the judicial practice is
even stronger and more consistent when it comegppiication of ECHR through EC-law

than what is the case otherwise.
5.7.1.2. ECHR in Swedish law

The very first case where the ECHR was mentionethe) case before a Swedish final
instance court was NJA 1963 s. 284 which concewtsether an accused had committed tax
fraud by not providing the tax authorities withamation about salary paid out during the
vacation. The question was whether the statutenofation should be applied or not. The
Supreme Court found that the statute of limitatglould be applied and that defendant
should be acquitted. However, unlike the Court ppéal, the Supreme Court did not refer to
the European Convention on Human Rights as a bésiserpretation of the Swedish statute.
The Court of Appeal did so, but it did not justifg decision on the basis of ECHR, although
referred to ECHR in its judgement. In the early @i8g, three cases were decided which

concerned the status of ECHR in Swedish law, wkisgelLabour Court [AD], the Supreme

103 See also RA 2000 ref 40 where tax exemptions fddends were interpreted far more extensively than
normally in order not to conflict with freedom o&mital movements under art. 56 EC-treaty. The Supre
Administrative Court applied the principle of noisctimination, also in contexts of social welfarenkfits
which was illustrated in RA 2001 ref 77.
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Court and the Supreme Administrative Court all fd@against the direct applicability of the
ECHR. The reasoning was not extensive but seembat@ relied on a constitutional
approach, where the constitutional logic of parkatarianism precluded direct applicability
of international treaties. AD 1972 no 5 concerndtethher members of a trade union that
organised a small minority of a special group ofplayers (engine drivers) had a right to
bargain collectively in that trade union, or whetlibey would have to conform to the
agreement between the employer (Swedish Publicrdadi$ through the Collective
Agreement Office) and the trade union that orgahisest transport workers within the
Swedish Public Railroads as well as the transpectos as a whole. The Labour Court
[Arbetsdomstolen] found that there was no suchtrigmegotiation of collective agreements
between such a minority trade union and the employee appellant claimed that it meant
that the members of the Swedish Engine Drivers’odriiad, had their right of freedom of
association (art. 11 ECHR) violated. The Labour i€beld that the international conventions
that the Engine Drivers’ Union appealed to did canicern the relations between the state as
an employer and individuals as employees, therdfeeeECHR was in the case not rejected,
but at all not substantively reviewed. What wasadierejected seems however to be any
horizontal dimension of fundamental rights, inchgliany such effect of the ECHR, which at
the time was a less remarkable view than what wbalthe case today. NJA 1973 s. 423 was
closely connected to AD 1972 no 5, and concerneethvn a state official (an engine driver)
was entitled to a retroactive increase in his galdespite having participated in strikes,
during the period of time which the retroactiveasglincrease covered. The plaintiff argued
that he was entitled to the increasder alia, on the basis of art. 15 ECHR (non-
discrimination) and also that he was entitled towith references to provisions of the
European Social Charter, and the right not to Iserghinated against in the Universal
Declaration on Human Rights, as well as with refeeeto the right of equal pay for equal
work contained in the ICESR (at the time not ratfioy Sweden). The instruments that he
referred to were all, with the exception of ICESRtjfied by Sweden but not incorporated
into Swedish law. (The Supreme Court did not makeg atrict distinction between
incorporation and transformation of law, but theuGseems to have referred to what is for
present purposes called “incorporation”, althoulgd ¢ourt used the term “transformation”.)
The Supreme Court held that international treatvbech had not been made a part of the
internal Swedish law could not be directly applieablhe wording of the judgement was
quite clear, except that it seems as if the Supr&uart held that if an international

convention expressed what must be regarded asi@rawiple of law, that would also be
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binding on a court in application of internal larggardless of whether the treaty was made
into Swedish law or not. However, if a treaty “eagses” a fundamental legal principle, it
seems as if the treaty is not constitutive fontalkdity of that fundamental legal principle, but
only declares the existence of something whichadlyebelongs to the internal legal order. In
that regard, there is a “loophole” for applicatiof international law in conformity with
Swedish law, also in the cases that most cleatpnimed the principle of dualism in
Swedish law. In 1974, the Supreme Court of Admiatste Law, decided in the so called
Raneé-case that the fact that the ECHR was noeimgited as a part of Swedish law also
precluded application of it in Swedish 1a%. That confirmed a line of decisions from the
Swedish Labour Couff’ and the Swedish Supreme Cotfrtvhere application of the ECHR
was seen as precluded by the absence of incorpordthe Supreme Administrative Court
concluded that since the additional protocol of H@HR which was relevant had not been
transformed into Swedish law, and hence there wagluty of the Swedish municipal
authorities to conform to the provisions of the tpoml. The view of the Supreme
Administrative Court was, as has often been rentaekelearly dualist approach which was
not in any way a part of Swedish law and did netegiise to duties of anyone — neither
private individuals nor public authorities. In theggard, it also seems as if the idea of
consistency between Swedish law and public intevnat law was not brought up. An
interesting aspect of the decision was that thereé3up Administrative Court did not even
consider the issue of general consistency betweesdiSh law and Swedish treaty-based
commitments under public international law. In tmagard, the Supreme Administrative
Court in its decision represented what must berdest as a kind of “hard” dualism where
there is no differentiation between kinds of intdronal law or the legal areas international
law regulates, instead, there is a very strictimtitibn between national and public
international law. From a historical perspectiviedriawing on older developments when it
comes to the treatment of international law in Seledourts, it seems as if the consistency of
the dualist position may have been exaggeratedhéygaourts. However, after the 1972-1974
decisions of three final instance courts, it mustehbeen said that direct applicability of the
ECHR within Swedish law was precluded, althouglobviously was a relatively limited

extent of the case law pointing in that direction.

14 RA 1974 ref 61 (the R&nea case)
195 AD 1972 no 5 (Engine drivers’ union case)
1% NJA 1973 s. 423 (Sandstrém case)
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During the 1980ies there was a development towardsate where the courts recognised
certain fundamental rights under the ECHR, degspaéthe ECHR was still not incorporated
into Swedish law?’ If the position of the highest instance courtsheir respective fields
quite unanimously was one of hard dualism, the ldgveent over time was different, and it
pointed towards a development of what could beedalsoft dualism” where the central idea
seemed to be that ECHR and Swedish law shouldimeiple be put in conformity with each
other, but it did not seem that any court considiéhe depth and extent of such a change. The
case NJA 1981 s. 1205 is usually held to be impbiiacause it was the first case where the
Supreme Court held that although treaties in otddre applicable within Swedish law have
to have been incorporated or transformed, the preduconsistency of the Swedish RF to
ECHR led to that domestic Swedish law could berprtged in the light of the ECHR. The
argument that the Supreme Court used for holdingllE@ be a relevant source was that it
had been acceded to before the presently validaR#,that the present RF thus must be
presumed to aim at and be consistent with the EGtéRce interpreting the RF as consistent
with the ECHR had to be acceptable. NJA 1989 s.ci8icerned a Turkish citizen who had
been ordered under the so called “terrorist promsi in the Foreigners Act
[Utlanningslagen] to remain within a given munidipga a restriction on freedom of
movement so called “municipal detention” [kommumat} for an undefined and unlimited
duration of time. The question was whether this teabe seen as a form of detention, and
whether that would influence the decision on whatighment that would follow a violation
of the given rules. The defendant argued thatuhieg on “municipal detention” violated the
Swedish RF, as well as the ECHR. In the present, cid® Supreme Court argued that
concerning the definition of a detention, art. SHEC was a source of law. However, the
Supreme Court did not regard ECHR awmandatorysource of law, but as an optional source
that Swedish courts may use to determine the meamincertain legal concept® In a
similar way, the Supreme Court held that the remgprof the EctHR in a case on
administrative restrictions on freedom of moveméntlJA 1990 s. 636 concerned a similar
case of administrative restrictions on freedom ofzement, so called “municipal detention”.
However, the Court of Appeal found that the defensidnad violated the Foreigners Act, but
that the relevant provisions of the Foreigners menifestly violated the RF, and the ECHR,
and hence that they could not be sentenced to amglpment. The basis for the interpretation

107NJA 1988 s. 572
108 NJA 1989 s. 131, 135
109NJA 1989 s. 131, 135-136
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of the RF was, in a way which in principle can bersas consistent with the Supreme Court’s
decision in NJA 1989 s. 131; the Court of Appealnd that “municipal detention” was a

form of detention in the sense of RF 2:9, and that defendants were hence entitled to
judicial review of that decision. The basis of eurt of Appeal in understanding that as a

form of detention was based on the case law oEittelR

The Supreme Court however
held, after making what seems to be a proportipnaéview of the intrusiveness of the
contested measure, “the municipal detention” thatvas not sufficiently intrusive to be
regarded as a detention in the sense of the RRAZhAt those cases entailed for the role of
ECHR in Swedish law is not obvious, but it seemdé¢othe case that it again established
ECHR as at least an accepted source for interppe$adf rules of constitutional law. (One
may assume that it also established it as a basiaterpretation also of lower legal norms.).
However it did not establish ECHR as a mandatowy@®to interpret contested constitutional
concepts. If compared with case law such as NJAL 1981205 where the Supreme Court
established a presumption of consistency betweemthand the ECHR, or the NJA 1988 s.
572 which regarded the ECHR should be seen asexaearinciple of law. In that regard, it
seems as if the status of ECHR in some regardstusiléy lower in the present cases than in

NJA 1981 s. 1205.

NJA 1984 s. 903 concerned foreign nationals had Beatenced to imprisonment for various
offences without having been present at the thml&galy and in the US, where ltaly as well as
the US required the defendant to be extraditedtaty land the US respectively. The
defendants argued that extradition to Italy wouldlate art. 6(3) ECHR as he had not been
able to be present during the trial and since tia¢ tbok place under conditions that were
incompatible with art. 6(3) ECHR. The Supreme Calsb argued that such sentences were
relevant on the basis of art. 14 ICCPR which SweHas signed and ratified but not
incorporated into Swedish law. The Supreme Cowgted that the ECHR was not a part of
Swedish law since it had not been transformed $vwedish law, but also that it was entirely
clear that the legislator when ratifying the ECHRl avhen subjecting Sweden to the various
control mechanisms under ECHR had made clear tperiance that Sweden did not accept
legal proceedings incompatible with the ICCPR, EC&Rwell as “fundamental principles of
law recognised in SwedeH™. This view seems to point to that ICCPR, ECHR &mekdish
“ordre publi¢ limited the possibilities for extradition. (It iglso interesting that the Supreme

HONJA 1990 s. 636, 640-643
H1NJA 1984 s. 903, 907
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Court here referred to the ICCPR, such referencescdur but are infrequent.) The broader
understanding of the Swedish public order, seemgetier to have had limited effect in
subsequent judicial practice. The Supreme Courtndidmake any more general statement,
but also argued that the fact that Sweden hadie@tiind adjusted national legislation
accordingly, the Second additional protocol to 1867 European Convention on Extradition
that also took a very restrictive approach to sergs decided in the absence of the defendant
also pointed in the direction that extradition @babt proceed on the basis of the information

available to the Supreme Court.

In RA 1988 ref 79, the case concerned the circumssta under which children taken into
social care by social (local) authorities couldplteeced in a foster care in a place very distant
from the parents of the children and whether ndmwwary care of social authorities could
continue also when the decision on non-voluntamg eaander Care for Young People Act
[Lagen om Vard av Unga] had found that the careush@nd. The condition for such
continued non-voluntary care under the 828 So@aViSes Act [Socialtjanstlagen] was based
on continuing danger for the health and developnoérthe young person concerned. In the
case, the Supreme Administrative Court explicidferred to a case concerning the children
in question where the EctHR had found that the gigaigc distance between the parents and
the foster homes (as well as the distance betweerfaster homes as the siblings were
separated) was in and of itself a violation of &fECHR. The Supreme Administrative Court
noted that the judgement had been rendered, buearat the decision concerned the non-
voluntary care under the Care for Young People Axif the equally non-voluntary
continuation of the non-voluntary care under theci8oServices Act. The Supreme
Administrative Court did not consider that bothnfer of care took place under identical
circumstances, including the continued separatiotwo siblings continued, but argued that
this latter form of care was not covered by theggmdent of the EctHR, a conclusion which
was plainly unreasonable. In the present casehauld be added that the Supreme
Administrative Court did not comment on the apditty of the ECHR where EctHR had
decided a case. Since it distinguished betweegrdbke before itself and the case heard by the
EctHR, it seems as if it in principle accepted thain identical case had been decided by the
EctHR, the interpretation was EctHR should be agth@éo. On the other hand, the Supreme
Administrative Court also showed an adherence terpnetative techniques which defined
such cases in an extremely (and unreasonably)wavey. Below | will discuss extensively

the notion of “consistent interpretation” of Swddigw to the ECHR, which the Supreme
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Court has used to interpret and enforce RF 2:28eadisas to apply the ECHR independently
of national legal norms. In NJA 1991 s. 188,, NJ392 s. 363, NJA 1992 s. 512 and NJA
1993 s. 111 all concerned the right to an oral gedags in court when it came to
ascertaining “civil rights” in the sense of artlpECHR. In those cases, the Supreme Court
established a relatively clear set of precedenéggnimg that the ECHR should be “taken into
consideration” and that “the requirements of theHRC[art. 6(1)] have to be afforded
importance®'? in interpretation of chapter 52 of the Code ofilCand Criminal Procedure
[Rattegangsbalken]. It is a form of interpretatishich seems not entirely clear, but it seems
to fall within the category of “consistent interpagon” where the ECHR was seen as a basis
for interpretation of a Swedish statute. NJA 199188, concerned a plaintiff who had bought
a farm, but been denied permission to keep the taroording to the Land Acquisition Act
[Jordforvarvslagen]. The farm had been sold at hlipuauction (she had received the
proceeds after deduction for costs for arrangirgatiaction), and in her appeal of the decision
to sell the farm, she requested an oral hearinpanCourt of Appeal. The Court of Appeal
denied that oral hearing, and she argued thangttated a serious procedural mistake which
had resulted in a wrongful decision of the CourtAppeal. Her argument mainly relied on
Hakansson and Sturesson v. Swedecase which concerned the right to oral procegdin
cases concerning acquisition of land. The Suprem@&tConsidered in a relatively detailed
way the role of the ECHR and the caseHifkansson and Sturesson v. Swedwrt the
Supreme Court did not find that there was an alsalght to an oral hearing in the Court of
Appeal on the basis of case decided by the EctHR. Supreme Court in this case however
also found that the rights on an oral hearing urader6(1) in the “main proceedings” could
not be fully satisfied under the then existing Swwkedaw. However, the Supreme Court did
not see the lack of consistency between Swedistafaivthe ECHR as a basis for a different
interpretation of the Swedish law, but rather ittlee consistency between Swedish law and
ECHR stop at that point. That seems to reflectalishic position quite strongly, even if it did
not reject the view that — up to a point — ECHRIddee seen as a basis for interpretation of
Swedish legal rules. The EctHR kékansson and Sturesson v. Swestated that in cases
where the complainants had not themselves requesaéthearing, that requirement could be
disregarded. In the NJA 1991 s. 188, that washwtase, the plaintiff had requested an oral
hearing in the Court of Appeal, a request whichShpreme Court however still not regarded

as sufficient.

H2NJA 1993 s. 111, 114
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As mentioned above, the introduction of EC-law inbe domestic Swedish legal order
together with the constitutionalisation of the raé ECHR acted as a catalyst for the
application of ECHR within Swedish law, but to aywegreat extent that relied rather on EC-
law than on the ECHR itself. There was also a strtendency to see the ECHR as an
integrated part of national law. NJA 1998 s. 81hamoned the issue on whether a foreign
judgement against an individual, was possible tecate, as the person concerned claimed
that it violated Swedish obligations under the ECHithce the execution of the foreign
judgement would violate protection of freedom ofpeession under art. 10 ECHR and
secondly that it would violate Swedisindre public The Swedish Supreme Court reviewed
extensively whether the foreign judgement shoulddgewed with regard to the material
circumstances for a possible breach of the ECHRIinderesting aspect is that the Supreme
Court did not refer to the case of NJA 1984 s. @e3pite that they concern the same kind of
problems. At the level of principle, there was adagble consensus on that the ECHR was a
part of theordre publig although the effects seem actually to have beere rfar reaching in
the pre-incorporation case related to ECHRoake public The Supreme Court concluded
that although there was a certain duty of a coeciding on execution of a foreign judgement
to consider whether it would breach the ECHR, is\abso clear that, in particular in relation
to other parties to the ECHR, the duty was limigsdit would otherwise create too big
impediments to international cooperation concerr@rgcution of judgements. The Swedish
Supreme Court in those respects directly appliedBEEHR, and did not consider whether
there were any limits when it came to executingftireign judgements under Swedish law.
An interesting aspect is however that in the disicusof whether execution of the Norwegian
judgement would violate Swedisindre public they did not refer to the ECHR. Hence in that
regard, it seems as if they still maintained aimltsion between the Swedisirdre public
mainly defined through constitutional norms on daed, and on the other hand, the Swedish
obligations under the ECHR. RA 1999 ref 76 concertiee validity of a statute which
decided that two nuclear power plants should bsetlpbefore that would be necessitated by
economic reasons. Among a number of other grouhds the applicants (the company
owning the company that owned the plants, and én@pany owning a substantial part of the
company owning the company that owned plant) despdihe principle of proportionality as
understood in art. 1 of thé'additional protocol to the ECHR. The Supreme Adstiative

Court, did not discuss the constitutional statuproiciples under the ECHR, but sees to have
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regarded them as having direct effect within thee@sh legal order, and therefore only

reviewed the substantive issues of the ¢ase.

In NJA 2004 s. 840 the Swedish Supreme Court sotghestate a general rule for the
application of ECHR within the context of Swedistwl NJA 2004 s. 840 expressed that in
cases where it was not completely clear whethewadh rule of law was in conflict with

the ECHR, the courts should exercise “caution”dttisg the Swedish rule aside in favour of
the ECHR. It has never been completely clear wheit tequirement means, and what it was
intended to mean. In the case of NJA 2005 s. 805 however clear that the meaning of this
thesis was to some extent changed since the citanges in NJA 2005 s. 805, although they
could clearly be understood as a matter of conbietween Swedish law and the ECHR
cannot necessarily be seen as an example of otedlict since there was no particular

decision of the EctHR to point to as a basis fatireg aside the Swedish law.

There has been a very clear change in the jugidicaf the principle of consistency, namely
from a precedent based one in the case mentioned teeone based on the constitutional
text, namely NJA 2005 s. 835" NJA 2005 s. 805 concerned a Pentecostal pastorhatio
been charged with violating the clause on incitenagainst minorities [Lagen om hets mot
folkgrupp] in the Penal Code [Brottsbalken] by aflammatory sermon on homosexuals,
where he associated homosexuality with bestiahty paedophilia. According to the relevant
statute in Swedish law [16:8 Brottsbalken] suchesteents are seen as incitement to hatred
against a minority, and as such criminalised. Aguarent against the decision of the Supreme
Court was that the EctHR had not rendered so madgement on hate speech, and in
particular not on cases sufficiently close to time alecided by the Supreme Court that any
clear view from practice could be deduced, and @etie Swedish statute interpreted
according to norm principles should have prevai@cn that the ECHR is so vagti.|
disagree with that, the subsidiary procedural wiiehe EctHR and the primary role for
national courts is a part of the system of the ECHRieans that in some cases that national

courts will have more or less extensive materialanalyse in their interpretations of the

13 RA 1999 ref 76, 471-473, The ECHR as a sourceoniitutional principles thus seems to continuertie

of ECHR as stated in the pre-incorporation casash s NJA 1981 s. 1205 and NJA 1989 s. 131 whevad

held that ECHR could be used in order to intergiretprovisions of fundamental rights in RF chagter

14 carl Lebeck, "Konventionskonformitet som réttsligiltighetskrav? — négra konstitutionella aspektér
Pastor Green domenJuridisk Tidskrift(2004-2005) 661-666, Cameron (2008) 854-855.Gxfrel Granstrom,
"Svensk réattstradition i konflikt med europaréatteéB@emplet Ake Green”, in Orjan Edstrém (e8yensk Rétt i
EU, (Uppsala, 2007) 15-34.

15 Granstrom (2007) 30-33
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ECHR. The Swedish commitments under ECHR cleartjude the text of the convention,

the additional protocols ratified as well as theezéaw of EctHR.

In NJA 2006 s. 467 where neo-Nazi youths had thgted leaflets with not dissimilar

allegations against homosexuals, in particular Hmahosexuality is linked with paedophilia

and bestiality, but did so in a political ratheanhreligious context, the Supreme Court found
that given the practice of protection of politicakpressions under art. 10 ECHR, the
statements were criminalised. A majority of thrastices in the Supreme Court held that a
consistent interpretation led to that the deferslasftould be sentenced for incitement of
hatred against a minority, whereas a minority a justices held that given the NJA 2005 s.
805 the defendants should not be found guilty. Miagority argued that the protection of such
expression was not foreseen in the ECHR. Howekierjudgement was severely criticised by
a minority of two justices that argued that the NJ#05 s. 805 was a correct judgement but
that the decision could not be distinguished frbm piresent case, and it seems difficult to do
so, unless the Supreme Court gives considerablyehigrotection of “religious” rather than

“political” speech. Also in the NJA 2005 s. 805,nswstent interpretation led to that the

“normal” Swedish statutory interpretation was s&tda by the Supreme Court on the basis
that national courts are the courts that primaailg charged with upholding the ECHR, and
that the role of EctHR should be subsidiary whewgaies to enforcement (although the
EctHR obviously takes precedence when it comesnterpretation of the ECHR). The

wording of RF 2:23 that it does not provide for amiyty, for Swedish courts to use any
special method of interpretation of Swedish lawealation to ECHR and hence it cannot be
claimed that consistent interpretationust be used. If the courts choose to disapply
legislation, or use the ECHR, the attendant prdsoand the case law of EctHR on the basis
of RF 2:23 that would be allowed for. However,eems to be that “consistent interpretation”
is the interpretative technique that fits best witl claim to consistency between ECHR and
Swedish law. The assumed relation at the time efatioption of RF 2:23 was that as the
method of incorporation was related to “consisiateérpretation” which meant that it should

be used to interpret legislation in conformity witte ECHR, as far as possible, but that if an
interpretation to ensure conformity with the ECHRuld exceed what a statutory rule could
reasonably be interpreted to mean, it would theesstate constitutional review under RF
11:14M° In the NJA 2001 s. 409 and NJA 2005 s. 805, inseas if that happened, but

18 prop. 1993/94:117
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despite that, the Supreme Court did not to applyLRE4. The majority of the Supreme Court
held that it would not be possible to reach theesdercision if only interpreting the Swedish
statute, and that the interpretation of the relegtatute meant that the “ordinary meaning” of
the statute as understood on the basis of the gextedents and preparatory works, was set
aside and substituted for by the conclusion thdloi@d from the Supreme Court’s

understanding of the case law of the ECtHR.

In a more recent decision, the Swedish Supremet@asragain returned to the idea of “clear
conflict” between Swedish law and the ECHR, howerex way where the assessment of the
clarity of conflict is based on the same view adgmoses of future decisions of the ECtHR as
was also heavily criticised in the NJA 2005 s. &@afse. In addition to that the Swedish
Supreme Court seems also to have added anothest agipen it comes to limits of setting
aside of Swedish law in relation to Swedish lawmaly that the Swedish Supreme Court now
accepts the prognosis-based approach in relatidrowothe ECHR should be assessed, but
also requires a clear conflict in relation betwélem ECHR (as constructed by the Swedish
Supreme Court) and the Swedish national law. Thebagation however of the prognosis
theory and the considerations of clear conflicesate a considerable space for Swedish courts
to make choices on whether or not to accord the E@Hpecial interpretative strength. The
other side of this principle is related to that wedish Supreme Court has expressed its
doctrine in terms of that in relation to large gcalveeping adjustments of national law, the
legislator must be supposed, both for practicdifuntsonal and constitutional reasons whereas
when it comes to more limited issues of national, lthe legitimate options for Swedish
courts are supposedly more extensive. In the saayeitwhas been argued that in cases where
the EctHR has made decisions where the legisla@smiot been able to respond, the national
courts may also have greater role of upholdingg6&iR. The dilemma is however that such
national differences seems not entirely foresedaharstructure of the ECHR. However, at the
same time, it is clear that the practical/instanal limits to judicial decision-making is hardly

a unique Swedish reality.

5.7.1.2. Denmark

The application of ECHR and EC/EU-law in Danish |aas followed a line mixing direct
application and consistent interpretation wheroihes to the application of EC/EU-law and

ECHR which is also similar to the approach adome8wedish and Norwegian law.
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5.7.1.2.1. EC/EU-law and Danish law

Denmark acceded (as the first of Scandinavian cas)tto the then EEC in 1972. The
Danish Supreme Court considered the effects ofielties and treated them in a way where
they were a rule (which is hardly surprising) wegreen direct effect. The horizontal direct
effect of treaties has also been recognised bytmEsh Supreme Coutt’ The direct effect

of the treaties was also in one case extendedatbatif there was a mere possibility that a
domestic rule that was potentially in violation thfe EC-treaty (to the detriment of an
individual), that was a basis for non-applicattthWhereas the direct effect of treaties has
been recgonised, it is not always the case thab#msh Supreme Court has accepted to give
the treaties retroactive directive effect in raatito incorrect national administrative
decisions:*® Also when it comes to regulations it is clear thee regulations have been seen
as guiding the interpretation of implementing lé&isn?° The direct effect of regulations
has been recognised consistently by the DanisheB&wCourt since 1979, and in that regard
there are few novelties.The Danish Supreme Cowtiged at an early for stage for direct
effect of directives, not discussing national inmpénting legislatiort?* The Danish Supreme
Court also did so, well before the rulings of tHéJEconcerning the rulings on “indirect direct
effect” of directives. The normal effect of diras has however been based on national
legislation, which has however then been intergrétethe light of the directivé?® The
Danish Supreme Court has applied for preliminafgresces in many cases, but did so at the
first in 1981, where the issue was on legality afgliel imports which were seen as legal
under Art. 30 EC-treaty by the ECJ, an approachclwhihe Danish Supreme Court duly

accepted?®

The Danish Supreme Court has made a number of sexgfee preliminary references to the
ECJ™* However the Danish Supreme Court has not alwai@ifed the general reasoning of

117.1997.856H, H.D. 15 april 1997, Il 325/1991
118y.1994.86H. U.1994.823H.

119.1994.823H, U.1994.403H, U.1994.450H
120y.1979.714H

121.1980.504H

122y, 1995.282/2H

123.1982.69H

124E 9. U.1979.117/2H. U.1988.454/H,
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the ECJ in the specific cas&s.In some cases it has refused to make the refesenoeeven

in specific questions with regard to inconsistesicieetween treaties and secondary
legislation?® The Danish Supreme Court has also maintainediéive that it is the national
court that shall determine the need for preliminaferences?’ Preliminary references have
also (unsurprisingly) been made in relation to rmtetation of national legislation
implementing directive§?® The underlying principle when it comes to makirigeliminary
references has been whether the outcome in releti&tC-law is “sufficiently certain” in the
opinion of the Danish Supreme Cotft.In the doctrinal discussion of the practice of Bhn
courts, it seems quite clear that the general gssamwhen it comes to the application of
EC/EU-law in Danish law is based on consistentrpration as the main legal form of
application of EC/EU-law. It is also quite cleaatltonsistent interpretation in the context of
EU-law has not always been limited to what is fassito decide within a textual
interpretation of Danish statutes. The extra-texaparoach of the Danish Supreme Court has
for instance also meant that Danish statutes hage®n in need to be amended because of
new directives under EC-law, instead courts havergimore extensive interpretatioris.It
has been argued in the doctrine that the duty n$istent interpretation (which is also a duty
under EC-law, seeon Colson, Marleasing, Faccini Doeitc.) is graduated, so as to be more
extensive in cases where national implementaticecty aims to implement EC/EU-laft*
That is hardly the case from the perspective ofEEClaw, but it seems to be a reasonable
interpretation of the constitutional approach witldanish law. It is argued that from a
perspective of Danish law, that there is no suctohibe duty of consistent interpretation in
relation to EU-criminal law which does not concedtre common market but which is
constrained to the JHA? In relation to EU-law, the legal problem of Danislw is whether
the duty of consistent interpretation is sufficlgrextensive to ensure consistency with the

duty of consistent interpretation under EC-f&.That has to some extent also been a

125.1988.705/1H, for a case on administrative laen¢erning repayment of subsidies for marketing pseg)
where the Danish Supreme Court took a stricter ¥iem the ECJ, see U.1988.1006H.

126 J.1990.505/2H. The case concerned whether transitirules in a regulation of the Council of Mieist
were inconsistent with the EC-treaty, and the Dai@spreme Court did not see that as a reason fkingha
preliminary reference.

121J.1992.476H., U.1992.565H.

128J.1996.111H.

129,1997.1047H.

1301y.2004.1246H (where the Danish Supreme Courtpné¢ed “foreigner” as "non-EU-citizen”.

131 Karsten Engsig Sgrensen, "Pligten til EU-konfowrtdlkning”, i Brigitte Egelund Olsen & Karsten Esig
Sgrensen (edsFuropaeseringen af Dansk R€@openhagen, 2008) 303, 322-323 see U.2003.1214H.

132 Thomas Ellholm, "Sanktionering af EU-ratten”, imi@itte Egelund Olsen & Karsten Engsig Sgrenses.jed
Europeeseringen af Dansk R€openhagen 2008) 251, 271-278

133 Engsig Serensen (2008) 327-330, 332-333
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problem in relation to EC/EU-law, since the appfoarf the ECJ is slightly different,
although the ECJ has accepted limits to consistetetrpretation that is detrimental to
individuals in criminal law, but less so in the @ext of criminal procedur&® There are
certain obvious fields that are problematic, whicblude the cases where it is used to the
detriment of private individuals in Danish law aihds also clear that it is not relevant when
implementing “soft law” measures or otherwise namding elements of EU-law. In the
former respect that is a difference also when coetpwith Swedish law.

5.7.1.2.2. The ECHR and Danish law

The first case where the ECHR played a role in BraGiupreme Court decisions was decided
in 1979 and concerned whether the isolation ofspect criminal detained on remand was in
conflict with Art. 3 ECHR. The Danish Supreme Cadidt not consider the role of ECHR, but
decided the case exclusively on the basis Danistiral procedural law>® Art. 3 ECHR was
also applied in a subsequent case where the isswems expulsion of a non-Danish citizen
to his home country, where the Danish Supreme Cdigitnot find that Art. 3 ECHR
prohibited that, whereas it seems as if it a cotravould have been possible for it to do
s0.136 Art. 3 ECHR has also been used in relatmnextradition where the special
circumstances of the person to be extradited wbalke given rise to cruel, inhuman and

degrading treatment.

Other early cases concerned the right of suspeathdose defenders under art. 6(3) ECHR,
which was seen as fulfilled through correspondirenibh legislatio®’ In the 1990, the

Danish Supreme Court decided several cases wheesitmade clear that although the ECHR
at that time was not a part of Danish law, it sddog¢ considered in relation to interpretation
of Danish law (consistent interpretation), althouglh Supreme Court did not formulate any
specific standard for how far that consideratioousth go'*® In a subsequent case, which also
concerned detention on remand and the requirerhahfjudges deciding on detention were
also not allotted to judge in the actual case, Eranish Supreme Court relied on the

Hauschildtjudgement to decide that it was a practice whies wot compatible with Danish

134 Compare, the approachestafipinghuisand C-105/0%upinorespectively.
1%5.1979.1011H

1%0J.1994.617H, 621

1371.1987.440/2H

1381J.1990.13H (interpretation of Danish Judicial Rrderes Act §§ 64, 60 and 62)

69



law.* In U.1997.676H the issue was whether the useaflatants’ reports were contrary to
Art. 6 ECHR since they were said to shift the bardé proof to the defendant, the Danish
Supreme Court did not consider that, since it ltie&d nothing in that respect prevented the
defendant from stating his view, to question wiggssnor to present other evideht&There
are however also several early cases where thesba&ipreme Court did not make any
reference to the ECHR, despite that there had baeh arguments madé&- It is clear that
above all has the Danish Supreme Court never etkpliepudiated the role of the ECHR in
the particular context, although it has sometimesh® basis of facts of the case concerned
refused the applicability of the ECHFZ In relation to the early case law it is not obwidhat
there is a general guiding principle beyond coesisy between Danish law and ECHR, but
the Danish Supreme Court avoided attempts to farauhat in any strict terni&® Similarly,

the fact that a medical practitioner’s misconduad been tried in a professional body did not
prevent that the punishment concerned civil rigind duties, and that it hence could be tried
in court’* In U.1994.988H a journalist from a TV-channel tadered into the garden of a
Danish politician, while reporting on a demonstati(unlawfully) taking place in the
politician’s garden. The issue was whether shedradred unlawfully: the Danish Supreme
Court concluded that it was a matter of balancireiwikeen protection of freedom of
expression and reporting of news on one hand, artdeother hand to protect privacy. In the
light of the then recent decision in Jersild v. Bnk, the court found that the importance of
reporting news had to be given such weight as tkentlae normally unlawful entrance of the

journalist, lawful.

U1995.9H concerned whether an “objective” form @nalty (in money) for owners of

transport companies for their staff's compliancéhwa EC regulation on times of rest for

1%91.1990.181H, 187.

149.1997.676H, 680.

141 E 9. U.1991.580H, see also U.1992.879H, whereafisevidence without possibility for the accused to
crossexamine witnesses was seen as questionaielation to art. 6(3) ECHR, but acceptable undeniflalaw.

In U.1995.198H, the same problem re-emerged ansloe was then settled by the Supreme Court ohabis
that there was no reason to believe that it hadhirad the position of the accused, at least ndicserfitly and
that the Danish Code on Judicial Procedural had lobserved. Furthermore the same conclusion waheda
when it came to U.1996.1065H which concerned iitgtfibr a defendant to pariticpate fully and efigety in a
trial where he had been sentenced to 14 years pfisonement because of progressively developingtahen
illness.

142E 9. U.1997.1237H (in relation to art. 8 ECHR)1807.1505H (in relation to art. 11 ECHR)

143 E 9. U.1991.720.H, 721, U.1992.87H, (generally mitecomes to issues of Art. 6(3) ECHR, the Danish
Supreme Court adopted the approach that substantie@sistencies leading to non-negligible impaintseof
the procedural rights of the accused were unackkpbait not minor inconsistencies.) That same agpgravas
also adopted with regard to Art. 2 P-7TECHR. E.d.993.384H.

144U.1997.889H, 895
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individuals engaged in road traffic was consisteith the ECHR. The Supreme Court found
it to be consistent, despite that it was contestegarticular in relation to Art. 6(2) ECHR.
The basis for the argument (which was developeitienCourt of Appeals rather than in the
Supreme Court since the Supreme Court only uptedudgement and conclusions of the
Court of Appeals was that there had bee no caieedEctHR to suggest otherwise than that
such punishment was lawful.) U.1997.259H is of aartinterest since it both concerned
freedom of expression as protected under the EGHRIation to libel laws, but also because
it is the first casw where the Supreme Court mad&ext reference in its judgement not just
to the ECHR and Art. 10, but also to the Danish HarRights Act 285/1992 that explicitly
incorporates the ECHR into Danish law. That medsw ¢hat it was not in any way clear
whether the role of the act changed the outcomeijtbs a different legal foundation of it,
than he Danish Supreme Court had used before.1899.1157H the issue was related to
whether decisions of the Refugee Board could béertged in court on the basis of Art. 6(1),
and secondarily whether Art. 3 ECHR would be viedain the particular case. The Supreme
Court rejected the interpretation of the Court gplal that decisions on expulsion and
granting of residence permits were generally a enaif civil rights and obligations. The
Supreme Court argued that since the Refugee Boas distinct from other executive

agencies and hence there was no risk for confumahe scope of judicial powers.

In the last decade, the development towards ca@misiterpretation as a central feature of the
application of ECHR in Danish law has continuedcessively, and that is also a feature

which is central when it comes to application of EGQ-law.

5.7.1.3. Norway

5.7.1.3.1. The EEA-agreement

The Norwegian Supreme Court has consistently apppie EEA-agreement, which in effect
makes a very large part of thequis communautairmto domestic law in the member states.
However, the EEA-agreement is not ultimately intetpd by the EU Court of Justice, but by
the EFTA-court. The case law concerning EEA-laviNorwegian courts is quantitatively far

more limited than EU-law in Swedish or Danish cetift It is not possible here to discuss all

145 There is a total of 32 cases of the Norwegian &upr Court concerning various aspects of the EEA-
agreement.
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the case law in detail. However, there are reatmimghlight some cases which discern the
constitutional relations between the EEA-agreena@adt Norwegian law. In Norway, the first
case where EEA-agreement had importance conceheegrotection of employees in cases
where a company had been overtaken by a mortgage#eand where the Norwegian
Supreme Court found that there was such protettfon. did so on the basis that the
Norwegian Statute Incorporating the EEA-agreemelsb grovided for protection of
employees in such contexts on the basis of an E€Ctdie and on case law of the ECJ. The
validity of the EEA-agreement is then also the ®dsr consistent interpretation of national
law along with the EEA-agreement. It is not possitd review all cases, but a few of them
have been chosen and they seem all to point indtfeetion of consistent interpretation
although there are certain normative limits on wigtacceptable in relation to legal
consequences for individuals on the basis of cterdisinterpretation. Rt 1999 s. 390
concerned application of criminal sanctions agammetessional drivers who overstepped the
compulsory periods of rest in the course of drivengnotor vehicle that was used to transport
goods. The Supreme Court relied on the nationas$letgn read in the light of relevant EC
Regulations and decisions of the ECJ. In this cassgems as if the Norwegian Supreme
Court did not relate to any case law of the EFTAftoThe Finanger case, was a decision by
the Norwegian Supreme Court where on the basis EBA-&greement, the Norwegian
Supreme Court found that Norwegian legislation eoning compensation for damages in
road traffic was in conflict with an EC-directivieat Norway was obliged to impleméffin
addition to that the Norwegian Supreme Court atamndl that this defect of legislation also
constituted a basis for compensation of the pli@te. continuing the Francovich doctrine)
which also meant that the Norwegian Supreme Cawitwed Norwegian compliance with
the EEA and which also meant that not just Norwegaecutive authorities, but also the
legislator could be held responsible for non-impgetation of the EEA. The special role of
the EEA-agreement in Norwegian law was also thesbias the special understanding of
“consistent interpretation”, and the view that tdoeirt may use all possible methods to avoid
conflicts between EEA-law and Norwegian 1&#That may however be read in two ways,
namely either as a matter of choosing interpretatiof Norwegian law as to fit the EEA

when that is possible under traditional methodsegél interpretation or to regard it as to

1Rt 1997 s. 1954.

“TRt. 2000 s. 1811.

148 Aall, (2001) 78-79. For a more critical approactthe Rt. 2000 s. 1811, see Kai Kriiger, "Finangenuhen

og den nye rettskildefaktor: fryktenJussens Venne2001) 89, Nils Nygaard "Om statens skadebotansvar
overfor private for feilaktig eller manglande gjemnfgring av EU/ E@S-direktiv’Jussens Vennd2001) 105-
114.
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trump traditional interpretations of law altogethér Finanger |, the Norwegian Supreme
Court declared that Norway had not implementedrective under EC-law correctly despite
the obligation under the EEA-agreement to do so,the& Norwegian Supreme Court still
upheld the Norwegian statute which concerned respiity and insurance law for car
accidents?* In Finanger Il, the Norwegian Supreme Court agaitended this approach and
also declared that whereas it was not possibletadd to the detriment of a private party (an
insurance company), it was possible to hold thewsgran government liable for non-
implementatio™® Rt 2008 s. 1789 is of particular interest sincedhcern the conflict
between EEA-agreement, and the implementation &Gudirective in relation to obligations
under ILO Convention 169 on the rights of indigemqueoples. The conflict concerned
conditions for slaughter of tame reindeers, andissae was whether the prohibition of a
particular, as it was held, cruel method of slaaghinder the Animals Protection Act which
implemented the EC directive should take precedewvez the ILO Convention, which is
another international obligation, that in the presease was relied on to protect the customs
of an indigenous people, namely the samis. The Hgian act provide for that in cases of
conflicts between the customs of the samis (andratidigenous peoples) and the act, there
should be a balancing of interests. In principsaitional customs could be upheld as far as
they did not violate fundamental rights recognigedhe national constitutional order. It is
clear that the EC directive on animal protectiod dot concern any such rights, and the
constitutional issue was the scope of the precedeficEEA/EC-law in relation to other
competing interests. The Supreme Court concludadsiihce the relevant part of the Animal
Protection Act is a part of complying with and mmational obligation and since the EEA-
agreement should take precedence over Norwegian itavg also the case that it has
considerable weight when balanced against SamomsstThe effect of that is also that the

relevant clauses of the Animal Protection Act tgiecedence.

However, despite that, the balancing approach tt@atNorwegian Supreme Court uses is
interesting and it is also less common in the Siceavian countries when it comes to

supranational adjudication.

The Norwegian Supreme Court in its approach to HEiwA-seems generally to apply the

EEA-law following principles of precedence of EE&al over national law in a way akin to

how national courts apply the EC/EU-law in natiolaav. In the same way, it seems clear that

149Rt 2000 s. 1811
150 Rt 2005 s. 1365
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the Norwegian Supreme Court regards the EEA-agneeasea special form of international
treaty, warranting the same higher rank in relatmnational law as is the case with regard to
EC-law. However, the Norwegian Supreme Court digldhce” between EEA-law and other
international commitments in some cases such as2@G0d8 s. 1789 where international
commitments on indigenous peoples and EEA-law veeen as conflicting. However, the
balancing which was made was substantive, whichesigke precedence of the EEA-
agreement in many ways relative, but which alsdirgjgishes it from the traditional
understanding of sources of law in national lawdumalist legal orders, as well as from
international treaty-law and its norms on confliofsnorms. Rt 2009 s. 705 concerned the
extradition of Polish national following repeatedntes (in particular illicit trade with
narcotic drugs). The Norwegian Supreme Court cemedl in some detail the specific
conditions that apply when it comes to extraditmfnnationals from other EEA- and EU
countries. There is a general duty for the stateadb proportionally when it comes to
expulsions, but the Supreme Court did not find tiet understanding of proportionality
should be different with regard to EEA-nationalarthfor others. The conclusion however,
relying on the relevant directives as well as afggments from the ECJ is that when it comes
to extradition of criminals, and their expulsionrfr the territory of a state-party to the EEA,
the EEA leaves considerable room for discretioofensas the extradition is not purely penal
or purely preventive. However, when it comes tousion of repeated criminals, that is not

at all problematic and at that point the membeesteetain considerable discretion.
5.7.1.3.2. The ECHR

The first cases that concerned the ECHR in Norweliw was decided in 1961, 1966

and 1972°3 and in neither of the cases, the Norwegian Supr€ourt made any decision
about the rank, validity and applicability of th€HR in Norwegian law, it only concluded on
the basis of the facts that there was no actudlicobetween the ECHR and Norwegian law.

However there are still good reason to discus<stfiest cases in greater detalil.

Rt 1961 s. 1350 concerned the duty of dentistsanMdy to do a statutorily mandatory “civil

service” as dentists in certain parts of Norway nghthere was a shortage of dentists. The

151Rt. 1961 s. 1350
152Rt. 1966 s. 476
158 Rt. 1974 s. 935
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defendant had refused such service on the bagithth&lorwegian statute had been instituted
after he had taken up his education as a dentstGdrman university, he maintained as his
main claim that the prohibition of retroactivity der the 8 97 Norwegian Basic Law
prohibited the relevant legislation. However, hgoahrgued that the statute on civil service
obligations for dentists violated art. 4 ECHR ahe prohibition of forced labodr? The
argument of the referring judge of the Norwegiapr@me Court was that since the duty to
conduct one’s own profession for a normal pay cawt be seen as a violation of human
rights in any meaningful sense and hence the SwgKeaurt also declined to consider the
issue of hierarchy between Norwegian law and th&lECThe core of the argument in this
early case however is relevant to how applicatidnthe ECHR was conceived of in
Norwegian law, namely that application was at least ruled out, but that in order for a
human rights violation to be found, it would als® frecessary to find that a violation had a
certain gravity. Rt. 1966 s. 476 was a continuatibthe case on civil service duty of dentists,
it was a case brought by the Norwegian Associatiddentists that the obligation for dentists
to carry out civil service concerned a form of nedt economic loss for the dentists
concerned which was regulated under § 105 Norwegasic Law and art. 4 ECHR and ILO
Conventions of 1930 and 195%. The plaintiff furthermore argued that since thatise
providing for the obligation of service had beemlpnged for three more years, it was
impossible to justify it was a temporary measure the basis of extraordinary
circumstance$>® Between the first case and the second case, fieant in the first case had
also lodged a complaint before the European Conmmissn Human Rights, where the
complaint had been dismissed as manifestly unfaifiién the latter case it seems hence as
the legal basis for the argument of the SupremetGbat the duty of the Norwegian dentists
did not violate obligations under the ECHR was welinded">® However, the judgement
also developed the principle that the Norwegian®kaaw ought to be interpreted in the light
of the ECHR, and that the ECHR was seen as theallyrmost developed form of protection
of individual rights*>® Whereas the Supreme Court did not reject the piiissithat the

154 (Two _dissenting judges wanted to find the stateonstitutional on the basis of national prohdsitiof
retroactivity.) Rt 1961 s. 1352-53

1%5Rt. 1965 s. 476, 478

15°Rt. 1965 s. 476, 478

57 |versen v. Norway

158 Rt. 1965 s. 476, 484

159Rt. 1965 s. 476, 486-487
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Norwegian Basic Law would provide for more extemesprotection of fundamental rights, it

was also the case that it was not to be expééied.

Rt. 1974 s. 935 concerned whether detention iny&hpgtric facility and thereafter the
imposition of the obligation to live at a certailage under supervision of public authorities
was to be understood as a matter of criminal clsaegel criminal punishment under art. 6
ECHR. The reason for the detention was that thdéicg was found to have threatened to
murder a judge, during a mental illness. The NoramrdgSupreme Court argued that the
limitations of the procedural rights had been leditfor psychiatric patients only to the very
minimal extent necessary for a workable legal pdace, and argued that there was no reason
to find the Norwegian criminal procedural law tohate art. 6 ECHR.

The earliest case law when it comes to the ECHRdrway has hence relied on a view that
Norwegian law ought to be interpreted in the lighinternational law, i.e. the presumption of
consistent interpretation. It is not clear thatr¢hlas been any clear limits set to this when it
comes to the willingness of the judiciary to ad&ptrequirements of international human
rights law. (It should also be noted that in theyeaase law there is no special distinction
between international law in general, and inteorati human rights norms, a distinction
which seems to be clearly in development in mokeme decades, both on the basis of
legislation, and on the basis of judicial pracdicehat position remained the case, when until
a shift in the development during the 1980ies. d&eelopment towards the breakthrough of
the ECHR in Norwegian law, as in the rest of Scaadia has been gradual when it comes to
judicial review. Like what was the case in Swedbere have been early case law where the
very notion of direct application of internatiortaiman rights law was rejected on dualistic
grounds, and the judicial shift was largely as @aias the case in Denmark, gradual. A central
issue that distinguishes Norwegian law from thestitutional law of the other Scandinavian
countries is, it seems that the protection of funeatal rights through constitutional law has
been considerably stronger, and hence also thadubstantive changes of the hierarchical
level of protection with the incorporation of int@tional human rights has been more
limited.*®* In Rt 1984 s. 1175, the Norwegian Supreme Coustiwliuenced by the ECHR in
its judgement, and that was also an example otléwelopment towards greater reliance on
the ECHR as well as on the case law of the EctHfe. @asis for the application or the use of

10Rt. 1965 s. 476, 487
181 Eivind Smith,Konstitutiosjonelt DemokrafOslo, 2007)
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the ECHR was the notion of consistent interpretatwhich in turn relied on that there was a
presumption that Norwegian law and internationahhln rights law should be in conformity
with each others. The case concerned the posgitalian inmate to challenged detention in a
psychiatric facility which was decided not on basfi<riminality but on the basis of dangers
to oneself which was related to the Winterwerp aafsthe EctHR. In 1990, the Norwegian
Supreme Court again relied not just on the texhefECHR, but also on the judgement of the
EctHR in the case of Lingens v. Austria where tlogHR struck a balance between on one
hand protection of individual rights of privacy argputation and on the other hand freedom
of expression for public figures, in particular itiolans®? The use of the case law of the
EctHR has been a contentious issue in some conte$sandinavian law, but it seems still as
if it is mainly not treated as problematic in thentext of Norwegian law’® However it
should also be said that in several contexts, whe&ame to detention and expulsion of
asylum seekers, appeals on the basis of Art. 3 E@ldRR not successful, whereas on the
other hand the Norwegian Supreme Court still reg@drthem as being relevant as legal
arguments which also meant that there was a caasigeopenness to this kind of arguments

in the judicial proces¥’

There are few dramatic changes when it comes tqutheial application of the ECHR under
Norwegian law prior and posterior to the adoptidrthee 8 110c Norwegian Basic Law in
1994 and the subsequent adoption of the Human Rigtitin 1999. The expansive effect of
human rights law in Norway has rather been basedthen continuous expansion of
international human rights law into Norwegian |1&ke incorporation of ICCPR and ICESCR
has considerably expanded the normative reacht has still only played limited role when
it comes to protection of human rights comparethéorole of the ECHR, probably — at least
to some extent — because of the far greater caseelated to the ECHR than to the ICCPR.
What has happened is rather that 8110 ¢ NorweggsicB.aw solidified the already existing
application of the ECHR, and that it opened up migses for more expansive use of other
international human rights instruments. In Rt 1994610 (Bolgepapp), the Norwegian
Supreme Court again, explained the principle ofsiant interpretation when it comes to
criminal procedure, in particular with regard te trelation between criminal procedure and

competition law where it again stated that therea ipresumption not just of consistency

2Rt 1990 s. 257.
%3 Thomas Freberg, "EMDs praxis som norsk rettskdéefr’, Jussens Venng¢2007) 176 ff.
%4 See. Rt 1985 s. 22, Rt. 1990 s. 380, 1991 s. R56,993 s. 1561.
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between Norwegian criminal procedure and the EC&RI @lso implicitly ICCPR), but also
that in cases of conflicts between Norwegian raed the rules of ECHR and ICCPR, the
latter should take precedent. However, the Norwe@apreme Court also set out a criterion
of “clear conflict”, i.e. the difference betweerethorwegian rule and the international should
be clear and obvious, in order for the internationée to take precedence. However, the
practical effects in this regard of the cases artectear since, a case where there is no clear
basis to regard a national and an international asl being in conflict, it seems also possible
for the national courts to interpret them in conidy with each others. It seems thus not as if
the approach of the Norwegian Supreme Court includgy view that national law should be
interpreted qua national law, unaffected by the RCH far as there is no manifest breach of
the ECHR. The substantive issue concerned whetfendants in a criminal trial could be
forced to produce certain documents, in the condéxiompetition proceedings, or whether
that was in conflict with the prohibition of setigrimination. The requirement of a “clarity-
requirement” pointed to in the literature as a mdevelopment, but it was a development
which may have restricted rather than expandedc¢bpe of application. The development of
human rights protection in Norway, namely that tenstitutional foundations of the
protection of human rights is distinct from bothet constitutional protection of fundamental
rights and the protection of human rights under thenan Rights Act, has led to that the
judicial application of 8 110 ¢ Norwegian Basic L&as remained very limited. One of the
exceptions to that was the case of Rt 1997 s. W8ich was decided by the Norwegian
Supreme Court. Rt. 1997 s. 580 was a case whictecoed whether a prohibition of strikes
at an oil platform in the North Sea was legal ot.nhe plaintiff was the Oil Platform
Workers’ Common Association [Oljearbeidernes Fsb@smanslutning] versus the State
(Department for Municipal and Labour Market Affit€® The legal basis for the claims of
the illegality of the strike in question was assésen the basis of § 110 ¢ Norwegian Basic
Law, as well as § 112 Norwegian Basic Law, Norwegibligations under art. 11 ECHR,
ILO convention no 87, the ICCPR, the ICESCR, adl a® the European Social Charter.
These sources of law were argued to be bindindgneMNbrwegian state (also in the context of
labour market conflicts) by the trade union invalveHowever, it is also clear that the
Norwegian government claimed that the basis foessaent of whether a strike was legal or
illegal would have to be based on whether the matéonal law, the Basic Law or other
statutory norms made the strike illed#l.The very broad notion of human rights under the

185 Rt. 1997 s. 580, 582-584
166 Rt. 1997 s. 580, 584
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various parts of § 110 ¢ Norwegian Basic Law casden through that. The potential breadth
of sources of law can thus be seen as an instdrithe specific aspects of the Norwegian very
general constitutional reference under 8§ 110 ¢ Mgran Basic Law. The effect of that is
obviously that the constitutional choice for int&tional human rights within national law to a
great extent becomes a choice for judicial impletatgon of various international human
rights instruments that Norway has ratified. Thaturn seems to lead to the constitutional
change that the international treaties that thentguaccedes to becomes a constitutionally
protected source of law in a way which would othisewhardly be the case within the
generally dualistic framework of Norwegian lawshould be noted that there was consensus
on the relevance of international norms of humaghts and their direct applicability in the
context of Norwegian law. Rt. 1997 s. 1019 was @sgilen which strengthened the meaning
of consistent interpretation, showing that the Negian Supreme Court was willing to go
quite far in giving the consistency approach effdtte case concerned whether an attorney
should be penalized for behaviour during a trigheit having been given the right to defend
himself in relation to the accusations. The Supré€uart argued that it would be contrary to
Art. 6(3) ECHR. The possibility to state one’s view accusations and to defend oneself is
according to the Norwegian Supreme Court a “funddaieprinciple of legal certainty”
which also would have made problematic to ignordnitthis sense it seems as if general
principles and consistent interpretation overlapgetd 1997 s. 1778 concerned the use of
evidence in criminal procedure which had indirecthgen uncovered by breach of
confidentiality (in medical care). The dilemma what it was indirect and that the person
who had made the breach in the first place coutdorayueried by the defendant. Instead the
Court of Appeal had relied on that protocols froatige inquiries had been read in the course
of the trial. The Norwegian Supreme Court foundt thavas impossible to rely on such
materials given that it would be in clear violatiohArt. 6(3) ECHR. An important aspect of
the development of consistent interpretation ae@ms pre-Human Rights Act is that it has
very often been connected either to specific fi@tilaw or to specific circumstances, which
also means that the interpretation of consistemasytieen very piecemeal. The development is
in this regard characteristic for a view of cormmsty where consistency is quite limited,
where the presumption can be rebutted relativetyyeadnother variety of the understanding
of consistent interpretation has been the so c&ledhoyeprinciple meaning that Norwegian
courts should act as to be sure that they did nolate international human rights
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obligations™®’ This understanding is different from the perspectdf the Bélgepappand

OFS-case approach which both presupposes that tdegsarfrom Norwegian law were
possible it is was clear that ECHR and Norwegiandé#fer. The view that there should be a
margin of certainty so that national law would bhetmade to clash with international law was
explicated in the case in relation a separate opibly Supreme Court Judge FdékThe
argument was that it was necessary to minimiseiticertainty on protection of rights and of
application of law in general and that both of théasks were within the jurisdictional
competency of the Norwegian Supreme CofftHowever whereaBglgepappdecision
meant that the Norwegian Supreme Court came toddfa ECHR as for practical purposes
a lex superior in relation to Norwegian law it wadex superior with certain limits to its
applicability namely the with the requirement thatsuch cases, there had to be a clear
contradiction between ECHR and Norwegian f8%That decision may be said to have meant
that the Norwegian Supreme Court recognised thasistent interpretation as a way to
harmonise Norwegian law with the ECHR had its lgnibut that in such cases, the ECHR
should take precedence. In the course of the &=td® it is however clear that this approach
has to some extent been relax€dHowever, that approach was amended by the judgiment
Rt. 2000 s. 996 by the Norwegian Supreme Courtdifiomally under Norwegian law, the
principle was that consistent interpretation shoo#dused if it was clear that there was a
conflict between the Norwegian rule and the inteomal rule, otherwise the domestic
legislator should be given the benefit of doubtalRt. 2000 s. 996, that principle was rejected
by the Norwegian Supreme Court and instead chamgedthat consistent interpretation
should ensure complete compliance with internatibnanan rights norms. This more radical
approach when it comes to implementation of the RGtds been followed since when it
comes to Norwegian law. That does not mean tha¢ thiee no other considerations related to
application of ECHR in Norwegian law, in particulahen it comes to the need for more
extensive protection in relation to of freedom epeession.’> The possibilities for other
considerations were also set out in Rt. 2000 s.'696hat is however not by definition
understood as a matter of conflicts between the R@hid the Norwegian Basic Laiwrom a

formal perspective, it is clear that the NorwegiBasic Law is, as all other national

167Rt. 1999 s. 1361

188 Rt. 1999 s. 1363, 1380.

189Rt. 1999 s. 1363, 1380-81.

1Rt 1994 s. 610 (Bdlgepapp),

1 Rt. 2001 s. 85, Rt. 2001 s. 1006 (KRL-faget c&teP002 s. 509 Rt. 2002 s. 557.

172 Rt. 1997 s. 1821 (Kjuus), Rt. 2007 s. 1807 (Vigrigvhich concerned freedom of expression and cafes
racial hatred))

173 Bjgrge (2010) 45-50, 49.
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constitutions the highest norm within the Norweglagal order, and also hence alex
superiorto ECHR as well as to EEA-agreement. Howevereinss clear that the approach of
the Norwegian Supreme Court has been to apply a& rooherentist approach where the
Norwegian Basic Law is actually interpreted in tight of the ECHR as well as in light of
general principles of Norwegian la* The argument seems to be that in these fields the
Norwegian Supreme Court seeks to harmonise whertbese are differences between the
ECHR and Norwegian law as far as is possible iriotd avoid conflicts. The harmonisation

has taken place by interpreting Norwegian law @lipht of the ECHR.

5.8.1.4. Conclusion

When it comes to the consistent interpretation ©HR, the same phenomena may be seen in
that national courts often prefer to interpret ol legislation in a manner consistent with
the ECHR, in particular when it does not restricé tright of any party involved. The
particular strength accorded to the ECHR can béaexgd by constitutional provisions when
it comes to Norway and Denmark, but neither of daat be the basis for the explanation of
the role of EC/EU/EEA-law in the Scandinavian coi@st In relation to the EC/EU/EEA-
law, it seems clear, as will also be discussedéurbelow when it comes to conflicts between
domestic constitutional norms and EC/EU/EEA-lavgttEuropean law, despite not having
any formal rank of constitutional norms have acegliessentially that status within the case
law of the Scandinavian courts. In the case of Northat was illustrated with great clarity
Rt. 2008 s.1789 where the interest in complianci Whe EEA-agreement was put at the
same hierarchical level as protection of consbotdi rights. There has not been identically
the same situations in the other Scandinavian cesnbut also there it seems clear that there

are no constitutional constraints on implementatibBC/EU-law.

5.8.2. Conflicts between domestic law and EC/EU/B&#

The issue of conflicts between national law andEBZEEA-law is generally problematic and

the issue here is to analyse the conflicts and jodges resolve them. Two kinds of conflicts

174 Benedikte Moltumyr Hagberg, “E@S-rettens betydniagnorsk statsrett”, Jussens Venner (2008) 139, 1
has argued that the approximation when it coméisewelation between ECHR, EEA and Norwegian Bhaaiwv

is different in contexts of freedom of speech (s&t, 1997 s. 1821 (Kjuus), Rt. 2002 s. 1618 (BBoys) Rt.
2007 s. 1807 (Vigrid)) and other fields of law (8€2004 s. 357, Rt 2006 s. 293, Rt. 2007 s. 128erh
Terasse)
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between EC/EU/EEA-law can be seen, the first carsceonflicts in relation to domestic non-
constitutional norms and in relation to domestiastdutional norms. In relation to both of
these conflicts, it seems fair to say that conststéerpretation has been the preferred method
of judges to resolve the conflicts. However, the w$ consistent interpretation is not as
discussed without certain limits. The practice ohsistent interpretation is generally done
with considerable respect for the principle of legartainty when it comes to relations
between individuals, but with considerably lespees for legal certainty when it comes to
relations between public authorities and individudlhe limits when it comes to imposing
EC/EU/EEA-law in relation to protection of legalrtznty of individuals in relation to other
individuals. That has meant that tort claims fon#mmplementation of EC/EU/EEA-law have
been less problematic than the claims when it cdamekims against individuals.

There have been cases of conflicts between natiawahnd EC/EU/EEA-law, and they have
above all concerned the role of national monopphestrictions on freedom of movement of
capital and related issues under EC/EU-law. Inhate cases, there is a tendency as it seems
to uphold national law, in particular in politicalsensitive areas. The fact that Scandinavian
courts have also been more restrictive when it cotoaequests for preliminary references,
and the restrictions on the application of EC/EW-{svhether creating conflicts with national
law or not) is rather based on that there is a mes#ictive view on the scope of European

law, than the view that there are constitutionaité to European law.

5.8.3. Conflicts between ECHR and national law

The issue of the role of ECHR within national lasvalso related to the role of conflicts
between ECHR and national law and how judges masagk conflicts. In relation to the
ECHR, the distinction between conflicts of congignal and non-constitutional norms seems
less relevant since the conflict between constihati rights and the ECHR has never been a
problem within Scandinavian law, possibly to somxéert because of the relatively weak
tradition of “domestic” constitutional protectiomhich also means that conflicts between
constitutional rights under national constitutioteal/ and the ECHR become less likely. The
usage of the method of consistent interpretatiarergral when it comes to resolving conflicts
between ECHR and domestic law. From a constitutipeespective that has seldome been
regarded as problematic since the application efECHR has generally expanded human

rights protection. There has however obviously beamflicts between national law and the
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ECHR. Since there has also been a sizeable nunilm&ses where Scandinavian countries
have been found to have violated the ECHR, it$® &@lear that there are conflicts between
national law and ECHR. The general approach t&t®ER based on consistent interpretation
means also that it sometimes is difficult to asgarivhat should be considered as a matter of
consistent interpretation within the “normal” rangjeoptions of interpretation of national la
which also to some extent makes it difficult toedatine what a conflict between the ECHR

and national law consists of.
5.8.3.1. Sweden

In cases where there is a conflict between natitavaland the ECHR, the approach of the
Swedish courts has evolved from ignoring the ECHR tbe basis that it was not

implemented, to attempt to avoid conflicts with 8€HR through consistent interpretation.
However, Swedish courts have had a tendency to goeiater lengths to avoid conflicts over
time, meaning that consistent interpretation is rnmsed to result in an ECHR-consistent
outcome in most cases. In Swedish law there is aigdicit support under IG 2:23 for

consistent interpretation of the ECHR and that suderpretations are also based on

constitutional authority.
5.8.3.2. Denmark

In Danish law, the general assumption is that EGHBuld take precedence over Danish law
perceived to be in conflict with the ECHR, sincasitnormally presumed that the Danish
legislator has not intended to depart from the ECRRhat does not exclude the possibility
that the legislator has intended to depart fromBRHR, but in such cases there is also a
requirement of that it should be clearly statedttoy legislator. When it comes to relations
between the ECHR and the Danish Basic Law, atdukat potential conflict may be found
in UFR1999.800H where the Danish Supreme Courtidensd the relation between EC/EU-
law and Danish law, and obiter dictum, the Supré&uart also concluded that if there was a
clear conflict between the Danish Basic Law and HE@HR, the Danish Basic Law
supposedly should take precedent. However suciiatchas been wholly hypothetical so
far.t”®The “normal” presumption when it comes to the ietabetween Danish law and the

175 Beteenking 1407/2001, pp. 308 ff.
178 Jens Elo Rytteen Europeaeiske Menneskerettskonvention i Dansk®et ed. Copenhagen, 2006), 36-37
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ECHR is hence that judges should apply nationasl&gon in a manner with the ECHR to
ensure compliance with the ECHR. That has also bez=approach developed by the Danish

Supreme Court in a number of cases during the £89Gi
5.8.3.3. Norway

In Norwegian law, the assumption is, as it the adse in the other Scandinavian countries
that in cases of conflicts national law shouldmiteripreted as to conform with the ECHR. The
assumption of the use of consistent interpretaoalso based on that as far as the ECHR
requires national law can be interpreted in a wdychv is different from the “normal”
interpretative approach. In Sweden as n Norwayethsra constitutional basis for this
approach, in the case of Norway under §110c NomveBiasic Law’®In the same way as in
Sweden and Denmark, there has never been any tasaflicts between the ECHR and the
Norwegian Basic Law, although it is not completelgar which norm that would take
precedence since the duty to enforce and protenghuights, including the ECHR is also a

constitutional duty on the public authorities.

5.8.4. Do judges disapply national law in case afflict between national law and ECHR

law?

National courts in Scandinavia tend to set asidemal law in cases of conflicts between
national law and ECHR. Because of the traditiondthjited role of national constitutions,
constitutional conflicts between national and Ewaplaw have been limited. The acceptance
of European law when it comes to conflicts betw&emopean law and non-constitutional
norms in the Scandinavian countries partly reflextgeneral change from dualism to a
practice of consistent interpretation and accegtant the supranational character of
EC/EU/EEA-law but also a general tendency towarasdance of conflicts between national
and European law. As discussed in the section enntlerpretative strength of ECHR within
domestic law, it is clear in relation to all Scamadrian legal orders that ECHR may be used as
a basis for setting aside national law, and ilse alear that there are instances when national

courts have also set national law aside in favotn® ECHR.

TE g. UfR.1994.536H and UfR1996.234H.
178 Fliflet (2005) 467-469.
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5.8.4.1. Sweden

In Swedish case law there has been an increasmigney to disapply national law in favor

of the ECHR in cases of conflicts. In Sweden theast and first example of the setting
aside of national law on the basis of consistetgrpretation has been the NJA 2005 s. 805,
where through consistent interpretation, the Swe8&igpreme Court found that a statute that
criminalized incitement to hatred against ethniaanities should not be applied when it came

to religiously based expressions against a sexirarity (homosexuals).

It is of interest since the Swedish Supreme Caudrder to disapply the national law argued
that Swedish legislation would not withstand seryf the EctHR. The court did not refer to
any particular cases of the EctHR but argued tha@s likely that the legislation would be
found to violate the ECHR, based on a general assa# of previous case law. The decision
reflected a wide notion of loyal application of ERHby the Swedish Supreme Court being an
effect of general duties under public internatioiasl. However Swedish courts are reluctant
to apply consistent interpretation in other casesst importantly in relation to taxatitil
despite earlier case law of the EctffRThe Swedish Supreme Administrative Court has also
tended to interpret Swedish law consistently with ECHR in cases that concern matters as
diverse as property rights, appeals of planning decisidffs right to fair triat®® (including

the right to oral hearind¥' as well as the meaning and scope of civil rights @bligation&®)

but been more restrictive in cases onrikebis idenprinciple’®® (concerning combination of
administrative sanctions and criminal punishmenrts}he latter kind of cases, the Supreme
Administrative Court as well as the Swedish Supredmart has accepted to come into

conflict with the ECHR'®’ Likewise, Swedish courts have had a more restdctiew on

9 RA 2000 ref 66,

180 Janosevic v. Sweden, Vastberga Taxi AB v. SwedsegReuist v. Sweden, Synnelius och Edsbergs Baxi A
v. Sweden, Carlberg v. Sweden éfbese have not led to any rejection of the Swedishlel, but raised
guestions about certain aspects of it.

1 RA 2001 ref 56.

82 R A 2009 ref 90, RA 2009 not 167

183 RA 1997 ref. 65

18 RA 1995 not 184.

185 RA 1995 ref 58, RA 2004 ref 122, RA 2006 not 141.

18 RA 2000 ref 65, RA 2002 ref 79, RA 2009 ref. 94.

187 Decision by the Supreme Court,*3df March 2010, number B 5498-09. (To some exteatdtevelopment is
caused by the developments of the case law of thidREwWhen it comes to rules on double punishmesitee
the EctHR also found in Rosenquist v. Sweden (td2@hat the present regime did not create cosfligth the
ECHR. However, the problems have their originshattthe EctHR has expanded protection against doubl
punishment in subsequent cases, inter alia Zolatubhk Russia) although the Supreme Court reliedNd@i
2004 s. 840 to uphold the Swedish law.
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which conflicts of interests that may lead to thadges fail to fulfil the requirement of
impartiality}*® RA 2000 ref 66 concerned the penalty fees impdsedhe Swedish Tax
Authority on taxpayers that had made incorrecestants about incomes or attempt to make
unlawful deductions or in other ways sought to wifildly evade paying tax. The problem
with the use of penalty fees was that although tbeyld be reviewed in court they are
imposed by the Tax Authority that also has a prose@l role and they are also ultimately
enforced and collected by the authority. In suctesathe Supreme Administrative Court has

been very reluctant when it comes to avoiding dcisflwith the ECHR.
5.8.4.2. Denmark

The replacing of not applying national law on ttasis of conflicts with national law is not
new in Denmark. There has been several casesdinglearly cases discussed above which
concerned the qualification of temporary judges ted role when it comes to the protection
of impartiality of courts and the right to a famal. An interesting case is that the Danish
Supreme Court overturned a conviction and sentése back to a lower court on the basis
that an acting district court judge had in his pady employment been a civil servant in the
Office for Criminal Law at the Danish Ministry otistice. That was seen as an unacceptable
limitation on the independence of the judge and alks a threat to the fairness of the the trial
since the acting judge had not been independen¢lation to her main employé® In a
subsequent case where the acting judge was alsffiaial in the Ministry of Justice but in

the Office for Legislation, that was not found taanger the independence of the jutije.

5.8.4.3. Norway

As is the case also in Sweden and Denmark, therédwn a considerable development in the
case of Norway when it comes to setting aside Ngiavelaw when it comes into conflict
with domestic law in various forms. The issue ohftiots with ECHR and whether to set

aside Norwegian law is problematic in the contéXtlorwegian law. A recent example is the

188 RA 2005 ref 1. RA 20009 ref. 8.
1891J,1994.536H, 541-544.
190y,1995.529H, 529-530.
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so called Folergg case (Folgerg v. Norway) whicimceoned the legality of religious
education in Norwegian public schools, where thewdgian Supreme Court had sought to
reconcile the Norwegian legislation with the ECHRRf whereas it was nevertheless held to
be contrary to the ECHR in that it provided for matory education in what was seen as
education in a religious belief which could be cant to the philosophical convictions of the
parents-”* The conclusion seems to be that judges sometinessike law if they find it to
violate human rights standards, but it is also rcldet there may be issues based on

assessments of facts that cause divergences fionsldetween national and European 1.
5.8.4.4. Conclusions

When it comes to ensure compliance with ECHR ofionat law, there is in all the
Scandinavian countries a primary responsibility tfat with the legislator. That means also
that whereas national courts are involved in thelé@mentation of ECHR within national law,
it is also clear that

Although there is certainly possible to find exaegplwhere national courts have not
disapplied national law in relation to the ECHRaipears to be the case that ECHR has been
comparatively effective when it comes to implem&otaby national courts. In the case of
conflicts there is a strong tendency of nationalrtto adapt their case law to the ECHR.
However, it is also clear that when it comes tcesashere there is a strong opinion of the

national legislator, the adaptation

5.9. The dog that did not bark: constitutional dictd between national and European law

When it comes to the constitutional limits for tla@plication of EC/EU/EEA-law in
Scandinavia they have been limited. What limitsehthe supreme courts imposed and have
they opposed to the primacy of EC law (as undedstnothe Court of Justice) and the more
activist approach shown in the last period by titi#HR? As discussed here, it is also clear

191 Rt. 2001 s. 1006
192Wiklund (2008) 203-205.
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that the Scandinavian supreme courts have neveidared any clear constitutional limits to
the applicability of EC/EU/EEA-law within nation&w on constitutional grounds. There is
no consistent doctrine in that regard and wheteasiational supreme courts have considered
the constitutionality of legal rules under the EG/EEA-treaties, they have not imposed any
clear rule-based constitutional limits on applitidpiof EC/EU/EEA-law. The Swedish
Supreme Court has expressed that as far as theUE€iBplies with the ECHR, there is no
constitutional reason to not apply EC/EU-law anel Branish Supreme Court has, as referred
to above set out a similar presumption in casdingldo competition law. When it comes to
human rights protection the tendency towards Ewaopetegration has also created a system
of three levels of human rights protection, thromglional constitutions, EU-law and through
the ECHR. The hierarchical relations between tliesas of human rights protection are not
obvious, neither the way in which the formal grosirfdr them have been appreciated by
national courts. It seems as if human rights arev ieeated by national courts as an
independent source of norms with its own form dital legitimacy. However, the relation
between the ECHR and national constitutional lawhen case of a conflict is uncertain, as is
the case in a conflict between ECHR and EU-lavihtnsame way, the role of EU-law in the
hierarchy of norms within national law remains idifilt in the context of Scandinavian law
whereas the matter is settled in practice, but eflecided at the level of principi&. It
should be added that this approach is not uniqueegshe recognition of the precedence of
EU-law and the ECHR has been less of a problemractice than in principle in many
member states of the EC/EU. The distinctive aspktite Scandinavian approach seems to be
that the issue of rank of supranational law ishegitrejected at the level of principle on the
basis of the national constitution as the supreagallnorm, nor that supranational law is
clearly accepted. The approach of the courts ihrspect seems to reflect the fundamental
uncertainty of the hierarchies of norms seems ta bentral feature of the interaction between

supranational and national law.

5.8.2.1. Sweden

5.8.2.1.1. Freedom of expression

193 Cass R. Sunsteilesigning DemocracfOxford, 2001) 53-58.
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NJA 2001 s 409 concerned a criminal prosecutiorihenbasis of a statute (The Data Act,
subsequently replaced by the Personal Data Act)eirgnting a directive on protection of
personal data for individuals. The defendant was auwebpage, called Stiftelsen mot
Nordbanken [Foundation against Nordbanken], whileined that a major Swedish bank,
and executives of that banks had committed varaimsinal acts against customers of the
bank. The defendant was charged with creating, wpgse or negligently, a computerized
register of personal data, where it was also ¢hetrhe had published this on the internet. The
implementation fo the directive could theoreticallyleast have became a clash between EC-
law and protection of freedom of expression undeedish law. However, that was not the
case since the directive which was implementedutiitahe act also referred to the ECHR,
both when it comes to the aim of protecting thautafion of individuals on the internet (and
more generally when it comes to storage of largantjties of information. The acquittal of
the defendant was based on that he had used hisitevdbr “journalistic” purposes, i.e.
debate and information on an important issue ofipulterest (the appropriate role of banks
and the relations between banks and customers)thaidthe information he provided on
various managers and executives in the bank waseheot covered. The basis for that was
the references to art. 8 and 10 ECHR, as well asspecific references of ECHR in the
Danish statute implementing the same directiveyels as the general role of ECHR under
EC/EU-law. The Swedish Supreme Court referred ém thrticle F2 EU-treaty (now art. 6(2)
EU-treaty) and the implementation of ECHR in Swikdéaswv through 2:23 1974 Instrument of
Government, as well as the statutory incorporatibthe ECHR. NJA 2001 s. 409 cannot be
regarded as a very serious clash between EC-lanSamtlish law, especially since it was
clear that both Swedish law and EC-law (in thedive) as well as the EU-treaty provided
for recognition of fundamental rights. However, Bigpreme Court rejected the possibility of
asking for a preliminary reference from the ECJ amglied that interpreting EC-law in the
light of ECHR, for which the EU- (but not the E@dty) provided a basis can be seen as a
relatively independent approach to legal intergreta However, it is not appropriate to speak
of a clash, it is rather that the Swedish SupremeriCavoided a case where an interpretation
of the directive by the ECJ may have led to a ccinifletween Swedish freedom of expression
and EC-law. One may thus say that the case wassiance of avoidance of a potential
conflict, and was so through the use of means tefpnetation. In that regard, it is different

from some of the other cases of Swedish law disclksre.
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In relation to freedom of expression, the Swedisipr&me Court has however also at one
occasion upheld a more traditional national basgpraach to protection of freedom of
expression, despite that it was prima facie copttar EC-law. An issue of national
discrimination arose also in NJA 2002 s. 314 whbeeissue was whether a TV-programme
in a channel that broadcasted from London was giedeby the Swedish Basic Law on
Freedom of expression. The protection of that Basiww was confined to programmes
broadcasted in Sweden, and the issue was whetheastseen as a matter of national
discrimination. The conclusion was that it was aghatter of discrimination on the basis of
nationality, on the contrary, the precondition tiee Swedish form of protection of freedom of
expression was based on exclusive responsibility 86 called “responsible publisher” who
has the final say as well as the ultimate contvelravhat is broadcasted. The precondition for
that form of protection of freedom of expressionswhat it was territorially limited to
publishers active in Sweden and that it was noinsae a disproportionate form of
discrimination on the basis of, not nationalitytive strict sense, but rather of domicile. The
justification of this was hence based on the needdintain a coherent protection of freedom
of expression, which was seen as otherwise belntedithrough the extension of the specific
Swedish model of holding publishers rather tharhanst in periodicals or broadcasters in
radio- and tv-channels responsible for their attsat approach was however deemed to not
be feasible when it came to freedom of expressoopdblic media that was broadcasted from
abroad. In this connection, it is however cleat th& Swedish "discrimination” of foreign
broadcasters was done in order to maintain natiprakction of freedom of expression. In
this case, the basis for maintaining the Swedigisl&ion was not even a matter of an in
concreto conflict between Swedish and EC/EU law,rather the perceived future effects of

giving EC/EU law supremacy in this regard.

5.8.2.1.2. Access to public documents

If anything it seems also as if the case refldutsgenerally important role that Swedish law
ascribes to freedom of expression as a constiitioght, but the way the Swedish Supreme
Court handled it reflects an avoidance of conflidgher than any tendency to limit the
applicability of EC/EU-law as such in Swedish lawlso the Swedish Supreme
Administrative Court has had to discuss the issaanterpretation of EC-law in light of
Swedish constitutional rules. In RA 2005 ref 8% thsue concerned the implementation of a

regulation. The problem of the directive was thegjuired national authorities for agriculture
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to maintain a principle of confidentiality (in ond&® protect business secrets), which were at
least at the face of it contrary to the Swedish ¢anwcerning confidentiality of public records.
The Swedish law when it comes to access to pubdtiords is very extensive and regulated in
the constitutional Freedom of the Press Ordinantech despite its name is a constitutional
law). The Freedom of the Press Ordinance 2:11 pbescthat only in cases where there is a
clear support in statutory law, documents with publthorities that have are being seen as
public documents shall not be, at request giverntamthe public. The problem was that denial
of access by the public on the sole basis of therE&@y (and required confidentiality in
secondary EC-law) would then not be compatible whih Freedom of the Press Ordinance,
since the act also requires the statutory basisdoh an act, within Swedish law. The case
hence illustrates a potential conflict betweenlastantive constitutional norm in Swedish law
and EC-law. In order to fully understand the pramldat is important to note that when
Sweden acceded o the EC/EU, the statutory regualaficonfidentiality of public documents
was amended, however the Swedish regulation hatleest amended to adapt to subsequent
changes in secondary law of the EC. The way that Spreme Administrative Court
“solved” the problem was by making an extensivernntetation of the Swedish statute on
official confidentiality. In this regard, one magysthat the Supreme Administrative Court
avoided a direct clash between a fundamental uglater Swedish law, and EC-law, by a
quite special form of legal interpretation. In thisgard, one may say that the Supreme
Administrative Court avoided a conflict with EC-lawby restricting effect of national
constitutional rules. It is notable that in the RBO5 ref 87, there is no possibility to interpret
EC-law in the light of ECHR to avoid conflicts witkational constitutional law, and thus the
Supreme Administrative Court made a choice betwE€aconsistent interpretation and
normal interpretation in light of constitutionalguerement. The access to public document is
obviously not a right protected under ECHR, noadsndamental right, under EC-law, and it
seems hence that the Supreme Administrative Cdutéasst restricted the reach of the
principle of access to public documents.

5.8.2.1.3. Principle of legality in criminal law
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In this case, the issue before the Supreme Coudetned publicity and legality in criminal
law. The case in NJA 2007 s. 227 concerned a caigaénst a law on penalties for smuggling
of goods. 8§ 8 of that statute prescribed that aamid (or action that risked to lead to
avoidance) of payment of customs and taxes inioaldb international commerce should be
punished according to a number of other forms gfllenorms, including anti-dumping
regulations of the EC. The case concerned whetheardi-dumping regulation of the
European Community, violation of was punishable amnthe national statute fulfilled the
requirements of Swedish Instrument of Governmemaof-retroactivity and publicity (2:10
1% section Instrument of Government) and the monomdlghe parliament in making of
criminal law. The case highlights two problems, amecern to which extent powers of
criminal law should be, ipso facto delegated to upranational body as a matter of
fundamental rights (predictability and publicity afiminal law), and on the other hand, the
issue also touches on political accountability, reh¢he monopoly of directly elected
legislatures and non-delegability of powers of onah law, are central in democratic

constitutionalism.

5.8.2.1.4. Principle of non-retroactivity in crinainprocedure

The case NJA 2007 s. 168 concerned a Swedish aatdriPolish origin that were to be
extradited under the European Arrest Warrant, tarRbfor crimes which had passed the
Swedish, but not the Polish statute of limitatiang where EAW hence retroactively changed
the applicable statutory limitations (where the 8isk statutory limitation that had barred
extradition to Poland became did not bar the eefoent of a EAW). It should first be noted
that the EAW is not a measure under EC-, but ukflefaw. It is also the case that the EAW
delegates only powers to the ECJ to interpretinigesit is a part of the intergovernmental
cooperation in the EU (the third pillar), but it ssll the case that the EAW is decided by
unanimity under the framework of the EU-treaty, dnd EAW is ultimately interpreted by
the ECJ. Framework decisions such as the EAW esiaisl hybrid form of delegation of
powers to an international organization, in thetipalar case to a supranational judicial
authority, whereas the EAW in and of itself alstabbshes a generalized mutual recognition

between different member states of the EU.

Framework decisions under the EU-treaty thus glebdlongs “within the framework of

cooperation” of the EU, and they delegate poweus e way in which the EAW is used, is
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based on the willingness of national authoritiestimer member states to use it, but it is also
clear that the limits for how extensively the EAWaynbe used will be set by the ECJ. The
Swedish Supreme Court reviewed the case, and #gig dfthe claims of the plaintiff, firstly
that the application of EAW in the present contextlated Swedish commitments under
ECHR, secondly that it violated Swedish commitmamisler the UN Convention on the
Rights of Child (which is ratified but not implented as national law in Sweden) and thirdly
the principle of non-retroactivity of criminal predure. The Swedish Supreme Court decided
against the plaintiff, holding that the Sweidhs ooitment under EU-law in general (i.e. not
the supranational pillars) precluded the applicatd the EAW. The EAW was obviously
incorporated into Swedish law, and it is not neaglsthe case that it would have raised any
constitutional issues, it is likewise reasonabl¢hiok that the issue at stake, the retroactive
change of statutes of limitations, would have padsseiew of the EctHR, and hence been
consistent with Swedish international obligatiossagell as Swedish constitutional law as set
out in 2:23 1974 Instrument of Government. Howeube basis for the decision of the

Supreme Court was the precedent which the EU-l&astavithin Swedish law.

5.8.2.1.5. Criminal procedural rights and the EegpArrest Warrant

NJA 2009 s. 350 concerned the application of guaemof legal certainty in relation to the
EAW, more specifically the right in certain casdssaspects to be surrendered to other
member states of the EU, to have the decisionwadeat a second occasion. In this case, the
Supreme Court did not consider the constitutiomakgetion of fundamental rights in the
context of application of EAw, but limited itsetf tonsider the procedural rights under Art. 6
ECHR as the relevant standard when it comes tacgpipin of the EAW. This approach is
consistent with the general approach of Swedishl finstance courts when it comes to
constitutional protection in relation to applicatiof EU-law. The issue of procedural
protection as reduced to Art. 6 ECHR is not incstesit with constitutional protection but it

seems also clear that the approach of the Suprems i@ this context is quite reductionist.
5.8.2.1.6. The right to strike: fundamental freedomarsus fundamental rights
One of the recurrent problems related to protectbrfundamental rights in relation to

EC/EU-law in Swedish law has been the protectiontr@d right to strike. 2:17 1974

Instrument of Government provided for protection tbé right to strike, although it is
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completely clear that the right is not absolute #rat it may be restricted through statutory
legislation or collective or individual agreemewts the labour markeét* The problem that
has emerged in the context of EC/EU-law is thatrehe the ECJ has recognised the right to
strike, it is also clear that it is not a right whiis strongly protected under EC/EU-law either.
The conflict between national and EC/EU-law thusegad on the issue of where the precise
lines for the different lawful strikes (and the @ee lines for the limitations of the right to
strike should be drawn). The right to strike withive Swedish constitutional legal order is
seen as a matter of a right in relation betweersthe and the striking, meaning that unless
there are no other illegal acts involved, thirdtigagr cannot have their rights violated by the
mere existence of a strike as long as no agreemaemtforce. The central problem is versus
the fundamental freedoms of EU-law are also salabiee horizontal effect, i.e. if they are to
provide for general restrictions for interactioriieeen private individuals. The recurrent issue
has been that various Swedish trade unions havensgtically picketed employers in these
cases, curtailing their access to goods, servigdsvary basic things. In AD 99/2004 it was
held that the trade unions were not prohibited friamating picketing since many foreign

employers refused to sign Swedish collective agezgm

In subsequent cases concerning the Latvian buildorgpany, Laval un Partneri the issue
was whether the Labour Court could provide for aterim decision before the ECJ had
replied to the request for a preliminary rulifig.The issue concerned whether there was a
basis under EC-law ton restrict the right for trageons to picket employers who did not
enter into collective agreements with them. TheduslCourt found that there was an interest
in clarifying the legal issue but also that it webulecessitate a request for preliminary ruling
by the ECJ. The substantive issue was decided @ftdiminary reference to the ECJ in the
case AD 89/2009. The company argued that thereawdgy for the trade unions to abstain
from picketing since there was no contract andetlexd not been any contract and that there
was hence no basis for why the trade union shomalve itself with the company in the first
place. The trade union argued that despite thatidratollective agreements had been signed,
and despite that certain minimum conditions foruwaeration, insurance etc were met, it was
under no obligation to enter into such an agreeném plaintiff company also argued that
picketing actions which were legal in the absentestatutory prohibition and collective
agreements violated Art. 43 and 49 EC-treaty. Taleour Court in its dictum concluded that

194 Birgitta Nystrom,
195 AD 111/2004
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the horizontal effect of Art. 43 and 49 EC-treatgswegally uncontested, and also expressed
clearly by the ECJ in the case of Laval case (dbasein Viking Line case). Another issue
was whether the plaintiff company had right to mytnpensation for unlawful picketing. The
Labour Court argued that the basis for such actamn would have to be founded on Art. 49
EC and found that there was such a liability onghg of the trade union on the basis of an
analogy to national labour lat®® Since this is partly a matter of private law, iyrbe argued
that such analogies are not unknown in the fielgrofate law. The trade union argued that
whereas tort liability existed, it was a matterliability of the Swedish government for not
implementing EC/EU-law in a sufficiently effectiveay, whereas it would be unreasonable to
impose tort liability on individuals. The Labour @® considered the issue from the
standpoint of whether the regulation of EC/EU-laasvsufficiently clear to make tort liability
seen as sufficiently predictable to be imposed autlpreceding legislative support or without
(national) judicial precedent. The formal requiremeéamely that the right to strike can only
be limited through legislation is also problemaiticthe context of EC/EU-law since the
meaning of the decisions of ECJ in the Viking Liaed Laval cases suggest that the
limitations on the right to strike does not folldmm legislation aimed at restricting the right
to strike, but instead from the EC-treaty itsels the ECJ noted in its dictum in the case of
Viking Line, it is not contested that the rightdike is a part of the fundamental rights of the
EU (inter alia protected under the EU Charter ohdamental Rights as well as protected
under the common constitutional traditions of thenmber states) but that the protection of
fundamental freedoms under EC/EU-law, including tfteedom of movement of workers
should be balanced against that. The ECJ emplagdchditional approach when it comes to
conflicts between national and EC/EU law makindaant to supremacy of EC/EU-law over
national law. It is worth noting that the Labour Wb did not consider any national
constitutional objections at all to the limitatioas the right to strike set out by the ECJ. On
the contrary, the legal issue of the legality afketing was based solely on EC/EU-law and
the issue which concerned the interpretation of H@-treaty. The non-constitutional
approach seems to be characteristic for how Sweahsints have, with certain exceptions

acted quite consistently in the course of Swedismbership in the EU.

1% The imposition of such a tort for violation of eltly effective norms of the EC-treaty on the bagianalogy
with Swedish law was not unknown in the case lawhefLabour Court, it had been applied in AD 208244 a
basis for
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5.8.2.1.2. Conclusions

If one should attempt to summarise, the very lichitmse-law when Swedish courts have
found EC/EU-law (and national law implementing EGQ/E&w) to violate fundamental rights,

it seems clear that Swedish courts above all seekihterpret such rules in order to make
them conform to protection of fundamental rightseapressed, in particular under ECHR,
and if that is not possible, which is not alwaye ttase, they will generally accept the
supremacy of EC-law, also in relation to protectidrihe fundamental rights in Swedish law.
An important aspect is that the ECHR, rather thenSwedish IG is a minimum standard in
relation to EC-law with regard fundamental righf®at is an approach which is interesting,
since the ECHR has been regarded as one of the aoneconstitutional traditions of the
member states, and hence the focus on interprE@xaw consistently with the ECHR, also
provides a basis for upholding national rights ases where a formalist approach to EC-law
would have led to a different outcome. It is wonttiting that whereas there have been cases,
as discussed in this section where there have @@dticts between national (constitutional)
law and EC/EU-law, it is clear that the Swedishrt®have avoided in most cases to frame
the conflict in such terms, and the basis for tltlggments based on adaptation to EC/EU-law
have either been direct application of EC-treatyparticular where it has direct effect, and
secondly, it has been using the technique of ctargisnterpretation to delimit the effects of
such “prima facie” conflicts of norms. The use @nsistent interpretation as the judicial
technique par preferénce in order to harmonise Blddw and EC/EU-law means also that
the issue of hierarchy of norms has been avoideds tlear that the avoidance of this
“ultimate” question of hierarchy of norms is commimo all Swedish final instance courts.
The conclusion in that regard points to that theliaption of EC/EU-law (which is the
international organisation to which powers havenbegelegated and where the Swedish final
instance courts have had to apply secondary naams that organisation) has not been under
any particular constitutional limits. That does rdtange the fact that there has been
considerable “passive” resistance of Swedish caunisn it comes to application of European
law in Sweden, in particular when it comes to thpl@ation of EC/EU-law. More generally,

it seems to be a Swedish (and as discussed betamdBavian) bifurcation between judicial
review on the basis of European law on one handiug@gng both the ECHR and the
EC/EU/EEA-law) and on the other hand judicial revien the basis of national constitutional
law. This means essentially that application of BGlaw in Swedish law has been

independent of constitutional considerations.
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5.8.2.2. Denmark

Despite that the Danish Supreme Court has reviegedin in concreto claims of violations
of constitutional rights and rights under the ECHiRs also clear that the role of such in

concreto review has remained limit€d.

5.8.2.2.1. H.D. 2 April 1981, sag Il 190/1980

This case concerned milk quotas of a dairy proslum®perative. The issue was whether
restrictions on the quotas for dairy production i8lobe understood as a matter of
expropriation of a property right. The cases comeémregulations for dairy productions which
were introduced due to risks of war and econonigesrin order to ensure sufficient supply
of dairy products. These regulations were in thec@ss of being abolished, when Denmark
joined the European Communities. The common adurall policy of the EC made the
transitional rules that were aimed at providingtaier economic relief to farmer became
illegal under EC-law. The changes were in this regeen as The Danish Supreme Court did
just uphold the decision of the Eastern Court opégd’'s judgment on the issue, and the
central argument of the Court of Appeal was thatliimately was a matter of balancing
between individual property rights on one hand amd the other hand the legislative
discretion of “general regulation of business/comuia activities” which, the court found to
be more important. In this regard, the judgmenteotéd the traditionally limited role of
protection of property rights as compared to relgujapowers.

5.8.2.2.2. UfR 1982 H.109

In December 1981, the Danish Supreme Court rejesmtedpplication which concerned an
alleged expropriation without compensation. Theinpilh was a fishery and ship owning
company which alleged that the reduction of quédasisheries in the North Sea, which were

based on a directly applicable EC regulation of HE8bruary 1977, constituted an

197 UfR 1982 H.109 (concerning restrictions on acqlirghts of milk quotas in connection with transital

rules in connection with Danish accession to th¢ & UfR 2003 H.1328 (concerning alleged violasiof the
right to privacy under Danish law and the ECHR ba basis of EC competition norms). In neither cése,
Danish Supreme Court found any violation of Darishstitutional norms, which seems to be charatiefisr

the role of EU-law in domestic Scandinavian law.
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expropriation of property without compensation avtdch was hence also in violation of the
clause protecting private property under the Daiigkic Law. The argument was not per se
based on that the quotas constituted private prgdaut that the reduction of the quotas also
rendered the ship, designed for commercial fishesgless and without economic value. The
case ultimately concerned the relation betweerviddal rights and international delegation
at two different levels, one which was related tbether a sufficient authorisation of
international authorities (the European Commissianl the other whether the regulatory
measures that it had adopted could be regardednaettar of expropriation that could be a
basis for compensation under Danish Basic Law. Singreme Court found (with a far more
cursory reasoning than the Eastern Court of Appredilhad decided the case firstly) that the
measures were not expropriation and that the as#imn of the EC and international
authorities following statute 210 of 19 May 197 1revsufficient. The conclusion was hardly
surprising since it fell within the scope of whautd be called "regulatory takings” which has
never enjoyed high protection in Scandinavian latve Danish Supreme Court considered
the issue in relation to earlier decisions relatmg.g. restrictions on use of land and zoning
legislation and price control regulations must il 4o fall within the regulatory powers of
the legislator and hence it did not create a ightompensation for takings of propeffyt
should be noted that despite that it was a maftenoEC-regulation, the Danish Supreme
Court in this case did not reject a substantiveesg\wof the issue. The view that the central
issue for the Danish Supreme Court (as well astferCourt of Appeal) was a matter of
balancing between protection of fundamental rightsone hand and on the other hand

legislative discretion in choosing internationabperation.
5.8.2.2.3. UfR 2003 H.1328

The UfR 2003 H.1329 concerned — the not unfamsitmation — of alleged violations of

privacy of competition authorities, searching thhemises of a company as well as private
premises of the executives of that company. Tharaemt was based on that it violated rights
of privacy under the Danish Basic Law and the ECHRe Danish Supreme Court rejected
the argument and did not find any violation of heit the Basic Law nor the ECHR. The

Danish Supreme Court limited itself to that Dargslirts must ensure that there are sufficient
reasons for the investigation, but that the asseissof whether the reasons are sufficient will

1981J.1918.953 0g U.1962.276
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be based on EC-law. The Danish Supreme Court artadhe ECJ had already taken the
ECHR sufficiently into account, and remarked onlysory that “there were no reasons to
believe that the balancing between the competemdiése EC Commission and the right to
not incriminate oneself, were contrary to natiolegjal rules with the rank of basic law*®
That approach of the Danish Supreme Court meagitféct that as far as there was sufficient
legal protection of human rights under EC/EU-laivere would be no reason for Danish
courts to consider the problems of human rightdegtmn in relation to EC-law. It meant
that, in a way which meant that human rights pitadacin relation to supranational law is
dependent on a “global” review of the human rigbtstection of the EC/EU, rather than
review on the basis of case by case basis. Chsmstenas argued that instead, the decision of
the Danish Supreme Court must be understood asclade a possibility of review of
secondary EC-law on the basis of protection of &mental rights. Whereas that is not an
unreasonable interpretation of the decision, istil important to note that the Danish
Supreme Court did not review the case itself,guad that there was no basis to believe that
the balancing between competing interests violatethdamental rights, i.e. what it reviewed
was the balancing of the EC authorities, not theiqdar case?® It should be noted that in
most cases, the central problems have been rdalatedjulation of business activities, which
in most constitutional democracies has meant tlgislators, whether national or
supranational have been given wide discretion,vémele the protection of fundamental rights
to a great extent has been less extensive thanigvb#tterwise usually the case. The Danish
Supreme Court has not so far considered the Eumopesest Warrant, but it has been
reviewed by the Western Court of Appe&fsThe Western Court of Appeals concluded is
that since Lithuania the country to which the editran/surrender should take place, had
acceded to the ECHR. That was also the basis fgritwn the eyes of the Western Court of
Appeals was no reason to believe that there wasreason to believe that violations of
human rights would occur as a consequence of ttraditton. The Western Court of Appeals
did not find any such problems, on the contragomcluded that there were neither problems
from the perspective of legality in the particutase nor from the perspective of human rights
protection more generally. This acceptance of immgletation of EU-law seems to be
relatively typical of the approach developed by Western Court of Appeals, as has been

discussed above been very open to the implementati& C/EU-law in Danish law. Like the

199 UfR 2003 H.1331.
200 Ane Marie Rgddick Christenseiydicial Accommodation of Human Rigi@openhagen, 2007) 96-97, 100.
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Swedish Supreme it did not make any distinctionwbeh the intergovernmental and
supranational pillars under EC/EU-law (which at thme, prior to the entry of the Lisbon
treaty were still relevant from the perspectiveE@/EU-law).

4.8.2.3. Norway

There has never been any explicit constitutionalflcd between EEA-law and Norwegian
law, and in the case of non-constitutional cordlichere has been a far-reaching acceptance
of the role of EEA-law by Norwegian courts. Theestbeen a case of Rt 2008 s. 1789 where
the Norwegian Supreme Court explicitly equated merations of the EEA-law with
constitutional considerations in cases where oiiterests could be upheld insofar they did
not conflict with constitutionally protected intsts. That is however obviously the complete

opposite of the conflict between national constiual law and EC/EU or EEA-law.

5.8.2.4. Conclusions

The primacy of European law, also in relation téioral constitutional norms, seems to be
accepted if not explicitly theorized in the conteft Scandinavian law. The technique to
resolve the problems of conflicts is the use ofststent interpretation, where the least
common normative denominator seems to be the EGHRce means the role of national
constitutional constraints which are not relateduttdamental rights remains very limited in
Scandinavian law. The focus on conflicts relateduedamental rights when it comes to
constitutional conflicts between EC/EU/EEA-law inca®dinavia seems also to be
characteristic for the relations between EC/EU/HB-and Scandinavian lavlhis also
illustrates that despite criticisms of Scandinaveaurts for insufficient implementation of
European law, it is clear that whatever the meoitssuch criticisms, the limitations to
implementation of EC/EU/EEA-law have not (with om&ception mentioned above in
Swedish law) been based on constitutional condidesawithin Scandinavian law, which
also seems to be a major difference compared toapipeoach of national constitutional

court$® as well as in relation to other final instancert®in Europe&®

202 carl Lebeck“National constitutionalism, openness to internagiolaw and the pragmatic limits of European
integration —European law from EEC to the PJCthaGerman Constitutional Court” German Law Journal
907-945 (2006)

203 Monica Claes, Constitutionalizing Europe at itsi®e, YEL (2005)
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5.9.1. Review of secondary European norms in natioourts

The other aspect concerning constitutional cosflighich does not always concern primacy
in the strict sense is whether national courts hdaened the power to invalidate secondary
legislation, either directly or in relation to rmatal measures of implementation. The issue of
review of national measures of implementation hemetimes been a way to review
EC/EU/EEA-measures indirectly (there are fewer anifor that in relation to the ECHR
since there is no secondary legislation in thectsgense to the ECHR). The Swedish final
instance courts as well as the Danish Supreme ®Gawg held that they are in principle able
to declare secondary law (as well as EC/EU treafmslid, but that has never actually
occurred. In relation to the ECHR, there has néeen any such constitutional conflicts since
the Scandinavian courts tend to accept the moshsxte forms of human rights protection
available, and since the ECHR on most points isenesxtensive when it comes to protection
of human rights than are the Scandinavian constitstthe problem has not been very
common. The common approach it seems of the Swdidishinstance courts as well as of
the Danish Supreme Court (the Norwegian Supremet®as never actually had to review
such a case) is either to determine in the lightatfonal constitutional law whether there is a
conflict prima facie and secondly whether thereaisonflict in the light of consistent
interpretation. Both Danish and Swedish courts Ivalven it comes to the EC/EU-law tended
to avoid finding actual conflicts. That has maiblgen done on the basis that the ECHR has
been regarded as a least common denominator witemies to the degree of protection of
fundamental rights required for EC/EU-law to be stdgationally acceptable. Another side of
Danish and Swedish law seems to be that nationatcanderstand national constitutional
law in relation to EC/EU-law in a bifurcated wayh&e one matter concerns fundamental
rights and another aspect concerns structural itoi@hal issues, and that constitutional
conflicts effectively are seen to exist only inatedn to the former. The primacy of EC/EU-
law has never been formulated in any absolute tewnsthe contrary it underlies the
understanding of the role of EC/EU-law in Danishvadl as Swedish law that EC/EU-law
does not have any absolute primacy, and that ésthésbasis for the constitutional regulation,
as well as for the judicial practice. However, tHaes not mean that national courts actually
set aside EC/EU-law, but rather that both natidegislation implementing EC/EU-law and
judicial practices relies on the assumption thahsilerogations would be possible. It is worth
noting that no Scandinavia court has regarded ttotishal distinctions between different

norms of EC/EU/EEA-law as constitutionally relevdrdm a domestic perspective, i.e. the
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threshold is not per se different for reviewing disapplying a judicial decision, an

administrative decision, a regulation or directorea treaty-provision.

5.9.2. Which national courts may strike down Eusop&aw?

Another issue in relation to judicial review conterwhether lower national courts may
review and disapply national law, or whether thatdkof legal issues are centralised to
supreme courts. Since neither of the Scandinaviamtdes have constitutional courts,
constitutional conflicts between EC/EU/EEA-law andtional law could in principle be
settled by first instance courts. However, sincestitutional conflicts between EC/EU/EEA-
law are considered to be questions of law which ameost by definition without clear
precedents, it is also the case that they are ligrmegolved by national supreme courts. In
principle national judges are able to set asideonal provisions, and in fields of law where
there are precedents, lower court judges do sondtidnal courts tend to be more cautious
when it comes to new cases of conflicts betweelomaitlaw and EC/EU-law.

5.10. Convergence between ECHR and EU-law in nali@m?

In national law there ahs traditionally been a treddy strict separation between the
application of ECHR and the application of EC/EUA=Rw, especially in terms of their
formal rank. Is there then a trend of convergeraeterben ECHR and EU-law in Scandinavian
law? The question is difficult to answer, whenaes to the constitutional rank, there are
abiding differences in Norway and Sweden but noDenmark. At the level of judicial
application, it is quite clear that in all the Sdaravian countries, both ECHR and EU/EEA-
law has a position which is effectively superiomt@tional statutory law, and as it seems, also
to national constitutional law. In that regard onay say that there is a convergence in terms
of normative rank, but it seems also to be the tagenational court in cases of potential or
actual conflicts between EU-law and ECHR tend teegpriority to EU-law. There is
convergence in the sense that both ECHR and EUdad to take precedence over national
law and that both work as a substitute for constitial judicial review. Formally there is no

convergence, but practically there is certain cogeece, and in both cases it seems possible
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only because of the long tradition of “pragmatisim’relation to constitutional issues that is

characteristic for the Scandinavian countffés.

There is a certain convergence also in the semgdltt models of judicial reasoning when it
comes to application of ECHR and EU-law in Scandmavhere the common denominator is
to avoid the traditional monistic and dualistic eggxhes to international law to also concern
European law. Instead, the national supreme cdat®e oscillated between an approach
based on direct application and one based on “stamdi interpretation”. There are no clear
principles for when to apply which approach, and thfference between them seems to be
that consistent interpretation allows for some po&t limits to applicability of European law
on the basis of national legislation, but thatsitaiso clear that these limits are left broadly
undefined when consistent interpretation is used¢ommon feature of all the Scandinavian
countries when it comes to consistent interpratatsothat the meaning of the principle of
presumption of consistency has transformed fronrmgseeen as a reason for judges to not
exercise judicial review on the basis of internadiiohuman rights law (or other treaty-based
norms) it has now changed into an argument for ltgrnational human rights as interpreted
under international law should be applied indepatigdy judges t@nsuresuch consistency.
One may say that the presumed consistency hasdlifiaracter from being something that is
actually there to something which is presumed aeren that must be upheld by courts. The
moves between direct applicability and consistemérpretation are however confined to
ECHR and EC/EU/EEA-law, which also distinguish th&om international law in general.
The increasing distance in this regard betweennat®nal law in general and European law
is hardly atypical for countries involved in theopess of European integration. However, in
Scandinavian law is relies on the paradox that@lhtries regard EU/EEA-law from a formal
perspective as only a matter of international lawvich is clearly not the case insofar as one

looks to the case law involving these legal orders.
6. European Law in Legal Scholar ship
The treatment of the ECHR and EC/EU/EEA-law andr ttespective roles in national law in

academic writings has shifted over time. It seemeglear that there is a general assumption
that the role of the ECHR is different from EC/EBA=law when it comes to direct effect

204 Jaako Huusa, “Nordic Constitutionalism and Humagh® — Mixing Oil and Water?”, 55c¢.St.L (2010)
101-214, 120-122.
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and applicability, since there is no view that B@HR in and of itself has direct applicability,
whereas that is the assumption when it comes t&BTdw, and “indirectly” a form of direct
effect based on the need for homogeneity betweek|B& and EC/EU-law.

The transfer of sovereignty is generally regardedn®re problematic in relation to the
EC/EU/EEA than in relation to the ECHR, since tlgéHR is seen as a far more limited form
of transfer of sovereignty. The basis of that viems mainly been that the ECtHR (and the
Council of Europe) does not possess independentriaking powers and that the judicial
powers granted to the EctHR are more limited thdratwis the case in relation to the
EC/EU/EEA-law where it is clear that the ECJ andTEf€ourts possess more extensive
powers, and where it is also clear that the EEA+odtee, although formally independent and
possessing veto-powers against the EU, still igelgr dependent on the EU for further
legislation, and that its powers are essentiakbyricted to veto-powers in relation to EC/EU-

law.

It is worth noting that despite that Scandinaviagidlation as well as Scandinavian
constitutional law presuppose that EC/EU/EEA-lavessentially at the same level as other
norms of public international law, it is also clagaat both judicial practice, as discussed
above, and legal scholarship regards the EC/EU/E&Aas distinct legal orders which have
directly or indirectly direct effect within the nabal legal orders whereas the role of the
ECHR is often seen as slightly more relative, as$ immediately binding on national courts
and national legislators. However, it is also theecthat academic scholarship tend to regard
the relation between national and international lam the Scandinavian countries from a
dualist perspective, and regard the ECHR and E®&EWB/law, essentially as exceptions to
that. However, they are also seen as differenhé dense that their primacy is generally
recognized, despite the potential conflicts of .thiats worth noting that the relation between
EC/EU/EEA-law has been regarded as relatively upproatic in terms of constitutional
judicial review and calls for national judicial doml of EC/EU/EEA-law has been very
limited. Instead, the focus has been almost exatlision the need for effective judicial
implementation of the EC/EU/EEA-law, and the foamsthe effectiveness of the ECHR. To
some extent that may be said to reflect the wedloma constitutional culture within

Scandinavian law.
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7. Conclusions. between consistent interpretation, direct application and

constitutionalisation

The “Europeanisation” of Scandinavian law and tmere@asing role of international
organisations, the harmonisation of human rightsteation through the ECHR and the
harmonisation of economic regulation in the EURhgitthrough membership or through the
EEA), the increasing role of international coutitsth the EctHR, the ECJ and the EFTA-
court has affected all the Scandinavian countitekas meant that the very strong role of
national legislators has became more relative hatirtational courts take into account what
is effectively precedents from international tribish and legislation from international
organisations more generally. However, it is allEaricthat the role of European law in this
broad sense within Scandinavian countries relies ém formal features than on a substantive
assumptions of legitimacy within the domestic legalers, and that these understandings of
legitimacy also are necessary to conceptualisedlieeof European law in domestic law in the

Scandinavian countries.

7.1. Between consistent interpretation and dirpptieation

As can be seen from the case law of the final nt&tacourts of the Scandinavian legal orders,
it is clear that the approach to European law cancbaracterised as a mix of direct
application and consistent interpretation, whetbaspractical effects of constitutionalisation
within the context of Scandinavian law seems toehbad limited effects in relation to the
application of European law. When it comes to theraaxches both to EC/EU/EEA-law and
ECHR there has been a mix of consistent interpogta@nd cases where national courts have
directly substituted national law with the ECHRtlfalugh that is less common since it is for
practical reasons often very difficult as the ECld&es usually not provide for practical
solutions to all legal problems involved, as itasher designed to create “side-constraints” to
the exercise of public authority. It has been paminto that there are slightly varying
approaches between the Scandinavian countriesevitiesls been argued that Swedish courts
are more attuned to effective implementation of dpean law whereas Norwegian and
Danish supreme courts are more focused on retamatignal judicial supremacy as a mean
to uphold the integrity and normative hierarchytioé national legal orders. As discussed
above that appears to be an exaggeration, it seshnsr as if the relation between national

law and European law in all the Scandinavian caoemtis marked by a relatively extensive,
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but not unlimited practice of consistent interptieta, and relatively few constitutional
constraints when it comes to giving effect to b&6G/EU/EEA-law and the ECHR. The
tendency towards convergence of application of EGi#ie EC/EU/EEA-law seems also to
point to a kind of domestic constitutional changehere European law becomes an
increasingly integrated part of the national legyalers®® That means also that EC/EU/EEA-
law becomes increasingly regarded not as “foreign*international” legal orders but as a
part of the domestic legal ord®f. The increasingly central role of both the ECHR and
EC/EU/EEA-law means also that traditional notionsowt the appropriate reach of
international law within domestic law either maycbme unworkable, or generate legal
uncertainty rather than legal certainty. That iseffiect, not just of changing hierarchies of
norms within national legal orders, but rathertaseems responses to changing practices of
legislation where an increasing part of legislatrdmch regulates central fields in society are
made within the framework of EC/EU/EEA-I&W. To some extent that may also be
described as a more general tendency of “transraisation” of law, where consistent
interpretation and other forms of mutual adaptabetween legal orders which are mutually
dependent for their functional effectiveness butependence for their internal processes of
law-making, adjudication, executive action and ftreir different mechanisms of
accountability. The dilemma in that regard seemsetthat the acceptance of the mutual need
for normative homogeneity and effective regulas@ems to be the “constitutional” principle
that underlies the mutual adaptations between malticourts and the European courts. The
limits to that mutual adaptation, as discussed dedne certain considerationsarre public
and protection of fundamental rights as expressdéde ECHR. The standard of human rights
protection as stated in the ECHR is also as meadicabove a least common denominator
both for national legal orders and for EC/EU/EEMaalthough there are sometimes
divergent interpretations of what that standar@iés)tbetween national courts, the EctHR, the
ECJ and the EFTA-court.

7.2.Deformalisation

205 Andreas Fgllesdal, “Why International Human Righislicial Review might be Democratically Legitiniate
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A common part of the legal development associatiéiu tve Europeanisation of law, is also a
certain degree of deformalisation of sources of, lasvwell as an increasing role of different
international organisations having legislative asllvas adjudicative competenci®$. The
deformalisation is not the same as that law inredpects becomes less predictable, on the
contrary it seems clear that predictability in #emse that it should be possible for individuals
to determine the legal effects of her acts shomlgrinciple not be lowered. However, it is
clear that the formalisation of sources of law &l &s the formalisation of practices of law-
making within the framework of national constitutadism has changed the conditions for

legislation as well as adjudication within natiotead.

7.3. Fundamental rights as a least common denoamninat

The kind of constraints that are relevant whenadtnes to consistent interpretation are
primarily related to normative criteria related legal certainty for individuals (in a broad
sense) although it is also clear that they may ltgaeater or lesser weight, where it seems
clear that considerations of individual legal cettaare greater in relation to implementation
of the ECHR than in relation to EC/EU/EEA-I&N.To some extent that must however be
said to reflect the different approaches of theokean Court of Human Rights and the
ECJ/EFTA-court respectively. However, the incregdeygal integration also creates tensions
within the traditional “liberal” solution to consent interpretation which is reflected in
adjudication of national law, where national supeecourts have extended the role of state
liability but limited private liability in relatiorto international law. The development within
both EC/EU/EEA-law and the increasing tendency mrvening within private legal
relationships of the EctHR however will probablyt picreasing strains upon this solution.
The role of fundamental rights protection in thewiof the deformalisation means also that it
is above all the substantive protection of fundaiaenghts that appears to be the least
common denominator of national constitutionalismgdpean law and European human rights

law.

208 Fanger (2004), Reichel (2006)

29\When it comes to protection of individual legapektations, both the Norwegian Supreme Court iarfger

Il and the Swedish Supreme Court in NJA 2004 s, 662 held that the EEA-agreement may create a basi
individual tort claims against the state for misiempentation of EEA-law, despite that it is not faliy required

under the EEA (unlike what is the case in EC-lamfere the argument was a combination of effectiserud

the EEA and protection of individual legitimate expations.
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74. Protection of rights and judicial deferencmitis to effects and limits to limits of effect of

supranational law

A common problem which seems to be illustratedeiation to the role of implementation of
European law is the way the joint responsibilityimplementation of European law within
national legal orders also challenge the tradiliamalerstanding of separation of powers. A
common problem which may be found in the case laallithe Scandinavian legal orders is
the balancing of national courts between effecimplementation of European law on one
hand, and on the other hand, the need to maintamrestic principles of separation of powers
and judicial deference. In all the Scandinavianntoes, it si clear that the ECHR has a
special role within the domestic legal orders altjfto with varying constitutional ranks), and
it is also clear that the main part of the respgaitigi for implementing the ECHR within the
national legal order lies with the legislator. Tdilemma in that regard is that in cases where
national legislators are reluctant to implement BGlaw or the ECHR in an effective
manner within the domestic legal order, it alsodmees difficult to uphold European law
within domestic law. There are as it seems fromn8iceavian practice in this regard, two
major constraints, one which concerns the rolehefdourts in relation to the legislators and
on the other hand the limit that courts cannotwygpe ECHR in ways which would limit the
rights and freedoms of others (in particular thaprot impose criminal sanctions which is
sometimes required under the ECHR because of thereenent of the principle of legality
under Art. 7 ECHR}X® This limitation is central, but it also means tlilaére are certain
limitations on the effectiveness of the ECHR whare imposed by national constitutional
principles of separation of powers and other humghts jointly. There are hence also
European law and constitutional limits to the etffenf European law within national law. To
some extent that is also determined by that thexdretitutional limits to the capacities of
courts in terms of agenda-setting, scope of datisiaking powers, the kind of decisions that
may be adopted within the scope of a particularsitat. These limitations are obviously also
relevant for national courts within Scandinaviaw,lalthough it is not obvious that they are
to be understood as outcomes of any particulartitotignal vision of the role of courts,
national or transnational law. As stated aboves &lso clear that the view of national courts

that the main responsibility to ensure the impletatton of ECHR within domestic law falls
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on the courts may have quite different effectsiffecent fields of law, and it seems as if that

to some extent is also reflected in policy-consatiens of national courts.

The situation is however partly different with regjao EC-law since it is clear that the
EC/EU/EEA-law, unlike what is the case of the ECHR all linked to institutions that
include legislative bodies and which hence are alde to develop legislation in a way which
is not dependent on that national legislators eefatl aspects of supranational law within the
domestic legal orders themselves. That is also jarntéfference which is central when it
comes to analysing the different kinds of Europgapranational law and their different roles

within domestic law.

7.5. New hierarchies — after all?

To a certain extent it is a truism to state thatéhare new hierarchies of norms in thecontext
of implementation of European law within nationaivl the creation of the EU-law (and
indirectly also EEA-law) and the ECHR was after alined at creating new institutional
structures, which would also have legislative, dujative and (albeit to a lesser extent)
executive institutions. However, since the formahlk and the role of these norms in the
domestic legal orders was never harmonised theilicgpion was to a great extent left to
national authorities and ultimately to national teuwhich also meant that the development

was less straightforward than what could be expecte

Whereas as stated above there is a trend of defsatian in the sense that the trasitional
distinctions between different kinds of sourcedant, as well as between different kinds of
norms and the different roles of national and ma¢ional law-making, in all these regards it
is clear that the deformalisation thesis when ihes to the integration of European norms
within national legal orders appear to be correldwever, it seems also as if, for practical
reasons, there is also an emergence of new higarchh norms, where EC/EU/EEA-law
becomes the for practical purposes, if not necigsarformal terms, the highest ranking
norms that courts are supposed to interpret, whettea precedence of EC/EU/EEA-law is
central in most of the case law of all the natioc@urts discussed. That means also that the
practical meaning of primacy of European law bec®ess uncertain: the primacy seems to
mean that in relation to conflicts with nationalwla EC/EU/EEA-law normally takes

precedence within Scandinavian law, also in casewflicts with constitutional norms, in
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relation to the ECHR, it seems to be the casettteECHR normally takes precedence in
conflicts with other norms at least if the ECHRsidficiently clear, and it seems to be that in
cases between ECHR and EC/EU/EEA-law, courts ysdaller to the interpretation of the
obligations of the ECHR as developed by the EC&. ddformalisation of sources of law that
seems to be an integrated part of the applicattB@EU/EEA-law (as well as to some
extent ECHR) within domestic law, seems howevertaded to much of uncertainty in the
sense that national courts tend to treat (withagerexceptions), EC/EU/EEA-law as on par
with domestic constitutional norms, and in casesmntEC/EU/EEA-law does not violate the
ECHR, it appears normally to be considered as altogeconstitutional rank of domestic
norms. The effect of this seems to be that the feaoisation of national law, although
upsetting traditional normative and institutiongrarchies, still tend to recreate hierarchies
of norms, that substitute the hierarchies of noohsraditional national legal orders. This
does not eliminate all forms of uncertainties, ibieems to be the case that when there is a
sufficient degree of certainty of the meaning ofrdfiean and national norms, European

norms will take precedent in a situation of conflic
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