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Abstract

This paper examines the definition of gender crimesternational criminal law. Moving from an
analysis of the evolution of the definition of ragetakes into account the definition of crimesglisu
as sexual slavery, enforced prostitution, forcedgpancy and enforced sterilization. Particular
attention is paid to the case law of the existingernational criminal tribunals, and to the
discrepancies between their interpretations ofctiraes, as well as to the relevant jurisprudence of
the ECtHR. Finally, taking a critical approach, sommendments are suggested which would
ensure that the definitions of gender crimes amstamtly updated and ensure full protection of

their victims.
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sexual violence. 6. Conclusions.

1. Gender crimesin the Rome Statute of the ICC: a short preliminary history

The adoption of the Rome Statute of the ICC, anpairticular, of its provisions regarding gender
and sexual crimes, has been welcomed as a growkifngestep forward in the achievement of
international justice. Indeed, if we confront tlexttof the provisions of the Statute dealing with
gender and sexual crimes with the (somewhat lag@mavisions of the Statutes of the ICTY and
ICTR, this enthusiasm cannot but be shared; and mae so if compared to previously existing
international law.

Traditionally, international humanitarian law di@étnpay much attention to gender crimes; thus,
while commission of crimes of sexual violence hadgl been prohibited by military codes in a
number of countries, as well as by international,1ahe prohibition had also been ignored and
soldiers had consistently treated women and gglsspoils of war.” International law prohibiting
crimes of sexual violence qualified them as criragainst the honour and the morality of women —
thus, for instance, the 1907 IV Hague Conventioovigled that, in case of military occupation,
family honour and rights must be respected (An.%46

During the Second World War, sexual violence wadaspread, both in Europe and in the Far East;
in particular, episodes such as the “rape of Nagtkemd the use of so-called “comfort women” at

the disposal of the Japanese Army have becomeknaliin examples of the atrocities of the war in

! See T. Meron, ‘Rape as a Crime Under Internatibhahanitarian Law,’ in 82Am. J. Int'l Law 1993, 424-428, at
425; M. C. BassiouniCrimes against humanity in international criminaiw, 11 ed., Kluwer Law 1999, 344 ff. Of
particular relevance is the so-called Lieber cdéimncis Lieber, ‘Instructions for the GovernmentAsimies of the
United States in the Field,” Art. 44, (Apr. 24, B36in D. Schindler, J. Toman (EdsThe laws of armed conflictll
ed., 1988. Article 44 proscribes the death perfaltgoldiers who commit, i.a., rape.

Z Seeibidem



the eyes of the civil society and historidridowever, in the enforcement of international l4ittle

if any attention was paid to them: the statuteshef IMT and of the IMTFE did not expressly
criminalize rape, and their judgments rarely, iegvmention the crimes of rape, sexual violence
and sexual slavefyEven the plight of comfort women was often undealified by scholars as a
case of enforced prostitution — a term already appe in the IV Geneva Conventidbut that, in
this context, is a mere euphemism, which deniesld@hel of coercion and the sufferings of the
victims. In the traditional understanding, indetitt term ‘enslavement’ was only applied to forms
of slave labor which can apply equally to men amenen® while the form of slavery which is most
specific to women (i.e., sexual slavery) was nobgmized as such. The use of the term ‘enforced
prostitution’ implies a certain degree of voluntass (which is essential to the notion of
prostitution)’ thus denying the fact that women enslaved andetbto perform sexual services
experience the same level of suffering of othewvesd Even the drafting of the 1949 Geneva
Convention represented only a partial step forwardieed, the Fourth Convention, while
mentioning rape and enforced prostitution among \ttdations from which women shall be
protected, and thus recognizing the importance rohipiting sexual violence as a method of
warfare, considers them as attacks on women’s tfonor

Subsequently, international law has been evolviiftly; in particular, the creation of thad hoc
tribunals represented an opportunity to rethinkithernational prohibition against sexual violence.

The Statute of the ICTY was a significant step famdvin the recognition of the seriousness of

% For an analysis, see e.g. Y. Yoshi@pmfort women: sexual slavery in the Japaneseanjlitluring World War 1)
Columbia University Press, 2002. On the more reedgt@mpts to address the case of comfort women Csed.
Chinkin, ‘Women's International Tribunal on Japanbflitary Sexual Slavery,” in 98m. J. Int'l L, 2001, 335-341.

* For an assessment, see K. D. Askin, ‘Prosecutingrtile Rape and Other Gender-Related Crimes Under
International Law: Extraordinary Advances, Endurigstacles,” 2Berkeley J. Int'l L2003, 288-349, at 295.

® Art. 27, IV Convention relative to the ProtectiohCivilian Persons in Time of War, Geneva, 12 Asigl949.

® And which, in most circumstances, were perceivedeé ‘manly’ given the amount of physical force uieqd to
perform them.

" See B. Bedont, ‘Gender-specific provisions in 8tatute of the International Criminal Court,” in Eattanzi, W.
Schabas (Eds.Essays on the Rome Statute of the,I8@nte 1999, 183-210, at 200.

8 For the finding that sexual slavery is a speaaif of slavery, see, i.a., Special Rapporteur atesyatic rape, sexual
slavery and slavery-like practices during armedflain Final report, UN Doc. E/CN.4/Sub.2/1998/13, 22 June 1998,
para. 30 (stating that “in all respects and ircattumstances, sexual slavery is slavery and dhipition is a jus cogens
norm”); M. Boot, Genocide, crimes against humanity, war crimgshoten 2002, at 513. Also see Special Court for
Sierra Leone, Prosecutor vs. Sesay, Kallon and G8a8CSL-04-15-T, Judgment 25 February 2009, pes&. The
consequences of qualifying a crime as slavery oerderced prostitution are not to be underestimatetile the
international prohibition of ‘enforced prostitutioanly applies in cases of armed conflict, the pioitfon of sexual
slavery, being a mere specification of the genprahibition of slavery, is a norm of internatioraistomary law
having the rank ojus cogens

° As in the IV Geneva Convention relative to thetBetion of Civilian Persons in Time of War, M 2ugust 1949,
whose Article 27(2) provides that ‘Women shall Bpexially protected against any attack on theiokionin particular
against rape, enforced prostitution, or any fornmdécent assault.’
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crimes of sexual violence; indeed, the Statuteedistape among crimes against humatfity,
following the only one precedent of Control Couriglw n. 10** On the other hand, the Statute did
not explicitly mention rape among the war crimeserowhich the Tribunal had jurisdiction.
Consequently, the Prosecutor was forced to addnésges of sexual violence committed in the
course of the armed conflict in the Former Yugoislainder different provisions;and, while this
gap in the Statute led the Tribunal to recognizg tape may amount to torture, in line with the
jurisprudence of regional human rights codfti,also meant that rape was not qualified as such
in order to punish rape as a war crime, it was s&a® to legally characterize it as a different
crime. Later, the Statute of the ICTR remedied gap, incorporating rape not only among crimes
against humanity, but also among war crimes — $tidugh, under the heading of “outrages upon
personal dignity.” Thus, while the law on sexuallence did evolve, the approach to rape remained
somewhat traditional — either the conduct was miotinalized as such, leading to its equiparation
to torture, or it was punished as a violation afnily and honor, leading to a denial of the physica
and mental harm suffered by victims of this crinrea different context, another important step
towards the recognition of the seriousness of dectiraes, and in particular of what had until then
been considered as ‘enforced prostitution,” wasaghgointment, in 1993, of a Special Rapporteur
on systematic rape, sexual slavery and slaverygdiketices during wartime, including in particular
internal armed conflict? since then, recognition that sexual slavery isranfof enslavement has
become more and more common.

The drafting of the Rome Statute represented amiitapt forum to rediscuss gender crimes and
crimes of sexual violence in the context of intéigraal criminal law, and as such attracted a lot of
attention on the part of women’s organizations BiGIDs, who saw it as an opportunity to finally
modernize international criminal law applicablesexual violencé> Scholars had been debating

the issue of rape and the role of gender in théesdrof war, and more generally of international

19 Rape had already been characterized as a crinmiesadmanity under Control Council Law n. 10, Ak 2(c);
however, no prosecutions for this crime had takewse For a comment see M. Boatticle 7(1)(g) in O. Triffterer,
Commentary to the Rome Statute of the,IB€k Publisher, 2008, para. 41.

1 See Art. 11(1)(c) — this provision, however, was/ar applied.

12g5ee ICTY Statute, Article 5(g).

13 See in particular ECtHRydin v. TurkeyApplication 23178/94, Judgment adopted on 25&rber 1997. Also see
IACHR, Raquel Marti de Mejia v. PeriCase 10.970, Report No. 5/96, Inter-Am.C.H.R.March 1996. For a
comment on the ECtHR'’s jurisprudence in a histonpspective, see C. McGlynn, ‘Rape, torture drel European
Convention on Human Rights,’ in 38LQ, 2009, 565-595.

4 See Resolution 1993/24 of the Sub-Commission emd®ttion of Discrimination and Protection of Mirtas.

15 For a brief history of the role of women NGOs & Rome Conference, as well as of the evolutiointefnational
criminal law on rape and sexual violence, see BR.gCopelon, ‘Gender Crimes as War Crimes: InteggatCrimes
against Women into International Criminal Law’,46 McGill L. J. 2001, 217-240; P. Spees, ‘Women’s Advocacy in
the Creation of the International Criminal Courthabging the Landscapes of Justice and Power,’ i8ig8s2003,
1233-1254. More generally, on how NGOs managedftaance the drafting of the Rome Statute, see WRPd&e, M.
Thieroff, ‘Participation of Non-Governmental orgaafions,’ in R. S. Lee (ed.Jhe International Criminal Court. The
making of the Rome Statuihe Hague 1999, 391-398.
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crimes, for a number of years, and the debate hekased in particular during and after the
Yugoslav war, when reports on the existence of @rps and on the widespread occurrence of
ethnic rape became more widely knolfithe debate on gender crimes at the Rome Conference
was very heated, and NGOs — in particular, the Wosn€aucus for Gender Justice — were
confronted with traditional views of gender, sexyaand gender crimes. The final compromise of
the Rome Statute was, however, groundbreaking th&first time, gender and sexual crimes were
recognized as such, and listed in a provision dimaed to be comprehensive and that, indeed, was
much more expansive than any previously adopted rul

Firstly, the ICC Statute recognizes rape as botraacrime and a crime against humanity. In this
sense, the Statute of the ICC represents a stejufdin at least two respects: on the one hane, rap
and other forms of sexual violence are addressedi@smomous war crimes, no longer as outrages
upon a person’s dignity or a woman’s honour; on the other hand, Art. &2¥ii) of the Statute
recognizes that sexual crimes are a grave breatheoGeneva Conventioh$These are already
two important steps forward, since treating rapeaasime against personal dignity and honour
denies its physical consequences, as much as datding it among the grave breaches regime
represents a refusal to recognize its inherentityrav

Secondly, the Statute prohibits not only rape, &lsb a number of different forms of sexual
violence, which are grouped together both as wianes and as crimes against humanity; some of
these conducts have been recognized as constdlenéents of the “core crimes” for the first time
in history, while others have finally been qualifi@s sexual crimes, shedding light on their
gendered nature.

In this paper, | will analyze the provisions of lC Statute dealing with gender crimes, examining
them in their historical context, as well as theecéaw of the Court with regard to these crimes.
Moreover, the case-law of other Courts will alsotdlkeen into consideration, in so far as it may be
of relevance for the ICC.

In the next paragraph, | will examine the defimtiof rape; | will then move to analyze the crimes
of sexual slavery and enforced prostitution andhm following paragraph, forced pregnancy and
enforced sterilization. Finally, after an examioatiof the crime of “other forms of sexual

violence,” | will attempt to draw some conclusions.

16 See, in addition to the articles cited above,, €g.A. Mac Kinnon, Crimes of war, crimes of peaiceS. Shute, S.
Hurley (Eds.) On Human RightdNew York, 1993, 83-110.

7 See the Statute of the ICTR, Art. 4(e).

'8 Giving rise to an obligation to criminalize andetither extradite or punish.



2. Rape

As noted above, rape had already been considerad @ernational crime by the Statutes and the
case-law of thead hoctribunals. However, before the Rome Statute asdElements of Crimes
entered into force, the crime was not defined hgrimational law, and different international
criminal Courts had developed their own definitiarighis conduct. A short analysis of the most
relevant judgments adopted by the ICTY and ICTR ainthe debate surrounding the definition of
rape in their case law is essential in order tly fuhderstand the importance of the ICC’s Elements

of Crimes.

2.1 Thedefinition of rapein the caselaw of theICTR and ICTY
The first definition of rape in international crinal law appears in the Judgment of the Trial

Chamber of the ICTR in the caBeosecutor v. Akayesd here, the Court held that ‘rape is a form
of aggression’ and thus ‘the central elements & ¢thime of rape cannot be captured in a
mechanical description of objects and body paA#er comparing the issue of the definition of
rape to that of the crime of torture, which is alsmt defined by reference to a list of specified
modes of conduct, the Trial Chamber defined rapéagghysical invasion of a sexual nature,
committed on a person under circumstances whictcaeecive.?’ Additionally, the Court stated
that ‘coercive circumstances need not be evidenmgda show of physical force. Threats,
intimidation, extortion and other forms of duresiet prey on fear or desperation may constitute
coercion, and coercion may be inherent in cert&oumstances, such as armed conflict or the
military presence of Interahamwe among refugeei Tutsnen.?!

This judgment was welcomed as an important progresee achievement of gender justice not
only due to the progressive definition of rapenslerined, but also because it recognized that rape

can represent one of the material elements ofriheecof genocide, as well as an act of torture. In

9|CTR, TC, Prosecutor v. Akayesu, Case No. ICTR49B- Judgment of 2 September 1998, para. 596-598.

21t seems worthy to cite in full the relevant poris of the judgment, since they clarify the reasamgerlying this
innovative approach to rape. The Chamber foundithadust define rape, as there is no commonly ptaxk definition
of this term in international law. While rape haseh defined in certain national jurisdictions asi-consensual
intercourse, variations on the act of rape mayuitkelacts which involve the insertion of objects/anthe use of bodily
orifices not considered to be intrinsically sextidie Chamber considers that rape is a form of aggre and that the
central elements of the crime of rape cannot beucag in a mechanical description of objects andybparts. The
Convention against Torture and Other Cruel, Inhuraad Degrading Treatment or Punishment does naiocate
specific acts in its definition of torture, focuginather on the conceptual frame work of state tgamed violence. This
approach is more useful in international law. Liketure, rape is used for such purposes as intioidadegradation,
humiliation, discrimination, punishment, control @estruction of a person. Like torture, rape isdation of personal
dignity, and rape in fact constitutes torture widticted by or at the instigation of or with thertsent or acquiescence
of a public official or other person acting in dfi@al capacity.’ Ibidem.

2 |bidem, para. 688.



particular, with regard to genocide, the judgmeas\groundbreaking since the Court held that rape
and sexual violence ‘certainly constitute inflictiof serious bodily and mental harm on the victims
and are even, according to the Chamber, one ofitihst ways of inflict harm on the victim as he or
she suffers both bodily and mental harm.” Thud)algh the provision on genocide does not list
rape among the modes of commission of the crimee Gburt subsumed it in the notion of serious
bodily and mental harm. Moreover, the ICTR adogecery innovative approach to the definition
of rape, with regard to both its material and ubjsctive elements; this approach has subsequently
shaped the case law of thd hocTribunals®® as well as the negotiation of the Elements of @sm
for the ICC.

The definition of rape adopted by this ICTR judgmesas initially followed also at the ICTY, in
particular, for the purpose of defining rape as @ans to commit the war crime of tortdre.
Subsequently, however, the Trial Chamber of théuial held that such a broad description did
not comply with the criminal law principle of spécity (nullum crimen sine lege and thus
decided to redefine rape drawing upon ‘the genewatepts and legal institutions common to all
the major legal systems of the worfd.Thus, the Court conducted a review of the domestic
legislation of a number of States regarding rapeé, faund, firstly, a general trend to broaden the
definition of rape so as to include acts that weneviously subsumed under the notion of sexual
violence, provided that they met some requiremenis particular, that of forced physical
penetration. Additionally, the Court also foundtthahile many national legislations criminalized
rape only when it was committed against women, thieis the definition was gender-neutral;
moreover, all jurisdictions required an elementfaice, coercion, threat, or acting without the
consent of the victim. The Court also discussed isisee whether forcible oral sex could be

considered as rape: while stating that there wasniformity in the domestic legislations surveyed,

2 For an analysis of the legacy of the Akayesu juelginin the subsequent case law of the ICTR, se€Se. @henault,
‘And since Akayesu? The development of ICTR jungfance on gender crimes: a comparisonAkéyesuand
Muhimana,in 14 NEW ENG. J. OF INT'L & COMP. |.2008, 221-237.

% gee ICTY, Prosecutor v. Delalic and Delic, casé®6F21-T, 18 November 1998, para. 479 and 496. idlea that
rape could amount to torture had been anticipated.tMeron, ‘Rape as a Crime Under Internationalrduaitarian
Law,” in 87 Am. J. Int'l Law 1993, 424-428, at 426.

%4 See ICTY, Prosecutor v. Furundzija, case IT-95:117/ 10 December 1998, para. 177 ff. For an anglgsithis
judgment, as well as other relevant judgments @athhocTribunals, also see K. D. AskiRyosecuting Wartime Rape
and Other Gender-Related Crimes Under Internatiohalw: Extraordinary Advances, Enduring Obstaglesl
Berkeley J. Int'l L. 2003, 288-349.

% The Court cited, in particular, as examples ofslegions according to which rape can only be cottediagainst a
woman, Section 361 (2) of the Chilean Code, Art6 28 the Chinese Penal Code (Revised) 1997, Af. df7the
German Penal Code (StGB), Art. 177 of the JapaResal Code, Art. 179 of the SFRY Penal Code, amtidde132
of the Zambian Penal Code; as examples of legisiatpunishing rape even when committed againstra Ara 201 of
the Austrian Penal Code (StGB), the French CodalP#nts. 222-23, Art. 519 of the Italian Penal Cdds of 1978)
and Art. 119 of the Argentinean Penal Code.
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it held that such an act is in any case ‘a mostilatmg and degrading attack upon human dignity’,
which is the protected interest of internationainau rights and humanitarian law. Having come to
the conclusion that the inclusion of this conduacthe definition of rape did not violate the priplei

of legality, the Court defined rape as: ‘the sexpetetration, however slight, of the vagina or anus
of the victim by the penis of the perpetrator oy ather object used by the perpetrator; or of the
mouth of the victim by the penis of the perpetraby coercion or force or threat of force against
the victim or a third person.’

With regard to the mental element, although thginal definition of rape developed by the ICTY
focused on coercion, force or threat of force, jlmsprudence of the tribunal subsequently
developed to focus less on coercion and more on dhaconsent. In particular, in the Kunarac
case’® the Trial Chamber examined the definition of rageveloped in the Judgment in the
Furundzija case and the national case law on wthishwas based, coming to the conclusion that
‘the true common denominator which unifies the easi systems may be a wider or more basic

principle of penalising violations of sexual autano’?’

According to the Court, some jurisdictions

focus on force and coercion, others emphasize iaddltfactors (such as mental illness or other
factors making true consent impossible), and comhmansystems focus on lack of consent: thus,
the Court came to the conclusion that ‘the basiacjple which is truly common to these legal

systems is that serious violations of sexual auton@are to be penalised. Sexual autonomy is
violated wherever the person subjected to the astriot freely agreed to it or is otherwise not a
voluntary participant.” Additionally, the Court fad that threat or use of force are merely factors t

be used as evidence of such lack of con&eftcordingly, the Court offered a different definit

of rape, on the basis of which consent ‘must besenhgiven voluntarily, as a result of the victim’s

free will, assessed in the context of the surrougpdircumstances.’

The decision of the Trial Chamber to shift the ®&wm the existence of coercive circumstances to
lack of consent has been criticized by a numbescbblars, as well as by the Appeals Chamber;
indeed, the latter, while upholding the judgmeigpahighlighted the relevance of the inherently
coercive circumstances which are typical of armexflcts, underlining that, in such a situation,

true consent may well not be possibleThe choice of the Trial Chamber seems particularly

interesting since, in the specific case under clamation, it led to the accused being convictedafor

% |CTY, Trial Chamber, Prosecutor v. Kunarac, Koeaxd Vukovic, cases IT-96-23-T & IT-96-23/1-T, Judgrh of
22 February 2001.

27 |vi, para. 440 ff.

8 |bidem, para. 460.

% See ICTY, Appeals Chamber, Prosecutor v. Kunatawac and Vukovic, cases IT-96-23-A & IT-96-23/1-A2
June 2002, para. 129-130.
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rape in which the victim’s lack of consent was moessentially through the existence of coercive

circumstance&

The subsequent case law of the tribunals has emdirto shift from focusing on consent to
coercion, and back agaihgiving rise to a fervid debate on the reasongHese changes and their
consequences. Some scholars have argued that dacagnsent is meaningless in the context of
international crimes, since they are committed incuenstances which are, per se, coercive (a
widespread or systematic attack against any civifi@pulation, an armed conflict, or a genocitfe).
Thus, it has been argued that consent, in the xbatenternational crimes, should be treated as an
affirmative defence, to be raised by the defendaeceptional circumstances, shifting the burden
of proof from the prosecutor to the accud&Befinitions focusing on consent have been consitler
as a ‘regression,’ turning rape from ‘a physicdliaficted on the body of a victim to a psychid ac
committed in the mind of a perpetratdt.’However, allegations by the Prosecutor at theRGfat
consent should be considered as a defence tot#r@ational crime of rape, excluding non-consent
from the elements to be proven by the Prosecutere wejected by the ICTR Appeals Chamber in
the Gacumbitisi cas&.Subsequently, the idea that, in certain coercir@imstances, ‘there should
be a presumption of absence of genuine conserviodnsexual relations or contracting marriages’

with combatants re-emerged in the case law of (D8LS however, this statement followed an in-

%It seems particularly relevant, in this conteatrécall the facts which the Court qualified aserépee the Judgment of
the Trial Chamber, paras. 644 ff.). In this cabke, tictim (D.B.) was a Muslim woman in the custazfythe accused
and the forces he commanded; she was threatenedébgf his soldiers that, if she did not satisfg ttesires of his
commander, she would be killed. She subsequentigrexh the room where the accused was and actinélgted
sexual intercourse with him. While at trial Kunaedieged that he was not aware that D. B. was ilbhgly and freely
consenting to sexual intercourse, the Trial Chantiedd this to be ‘highly improbable’ ‘given thergaal context of
the existing war-time situation and the specificallelicate situation of the Muslim girls detained Partizan or
elsewhere in the Foca region during that time.” Thamber also found it irrelevant as to whetheratteused heard the
threats against D. B., since, given the contextched not reasonably believe her to be consenting.

31 See for instance ICTR, Semanza, moving from Akagesefinition to one focused on non-consensualuakex
penetration.

%2 The idea that armed conflicts are characterizedtHey existence of coercive circumstances whichatdisth a
presumption of non-consent and negate the neethdagorosecution, to establish a lack of consenmtnaslement of the
crime’ was already present in the Final reporthef $pecial Rapporteur on systematic rape, sexaxadisi and slavery-
like practices during armed conflict, Ms. Gay J. Ddogall, submitted on 22 June 1998: UN Doc.
E/CN.4/Sub.2/1998/13, para. 25 f.

33 See W. Schomburg, I. Peterson, ‘Genuine Consefetaial Violence under International Criminal Lawn’101
American Journal of International Law2007, 121 ff. The Authors also argue that, ieingational criminal law is to
draw from the definition of rape in national leggstems, it should take into account the fact tlagibnal legislations
also exclude the relevance of consent wheneverasémiercourse takes place in inherently coerciveumstances,
such as between a prisoner and a guard (see M8159).

3 See C. McKinnon, ‘Defining Rape Internationally:@omment omAkayesyi in Columbia Journal of Transnational
Law, 2006, 940 ff., at p. 952.

% |ICTR, Appeal Chamber, S. Gacumbitisi v. The Pragag Judgment 7 July 2006, case ICTR-2001-64-A58. In
that case, however, the Court held that the Trl@r@ber may infer non-consent from the backgrountlioistances,
such as an ongoing genocide campaign or the deteafithe victim. For an analysis of how the issfi€¢onsent has
evolved in the case-law of thed hocTribunals, see in particular W. Schomburg, |. Pste, ‘Genuine Consent to
Sexual Violence under International Criminal Laim, 101Am. J. Int'l Law 2007, 121-140.
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depth analysis of the specific circumstances otctse, and was correctly held to beoaiter dicta

by the Appeals Chamber of the Cotrt.

The approach according to which, in the contexhtdrnational crimes, consent should be treated
as a defence — to be raised by the accused — dnsefea negative element of the crime seems
extremely promising, since it sets a reasonablanoal between the rights of the accused and the
needs of the prosecution. Indeed, while it seenasomable to presume that sexual relations
between soldiers and enemy women (and men) ardlyusuan-consensual, such a presumption
should be rebuttable, allowing the defendants tgueyr for instance, that in the specific
circumstances of the case a person did consaatwill known that, in the context of war, women
are often forced to resort to prostitution in ortierprovide for themselves; in such a case, if no
force or coercion was used, defendants shouldyshesbhcquitted of any accuse of rape. While this
approach seems to set a reasonable balance bdtveciaterests at stake, it has been rejected by the
Tribunals and, indeed, is difficult to justify givéhe text of the law. As the ICTR has clarifiduist
interpretation of international law is not a viallgtion — the discussion on the role of consent and

of coercion is therefore still open.

2.2ThelCC Elementsof Crimes
While the Statute of the ICC also lacks a defimitad rape, exactly as the Statutes of the ICTY and

ICTR, it specifically mentions this crime both asrame against humanity — in Article 7(1)(g) — and

as a war crime — in Articles 8(2)(b)(xxii) and @)vi). Moreover, although the Statute does not
include a definition of rape, the Elements of CriMi@re much more specific. As pointed out by
Schabas, in the period of time that elapsed betvileeradoption of the Statute and that of the
Elements of Crimes, the ICTY and ICTR had becommlired in the dispute over the correct

definition of rape mentioned above; thus, it wagnded necessary to include a more specific
description of rape in this instrument, so as #vpnt the ICC from being involved in the dispute or
developing yet another definitidh.The Elements of Crimes thus define rape, both asimae

against humanity and as a war crime, as follows:

1. The perpetrator invad€dthe body of a person by conduct resulting in

penetration, however slight, of any part of the yad the victim or of the

% See SCSL, Trial Chamber, Prosecutor vs. SesayprKaGbao (so-called “RUF case”), case n. SCSL-B4F1
Judgment of 2 March 2009, para. 1471. Also seeldagment of the Appeals Chamber in the same cés@ctber
2009, para. 737.

37 Adopted, according to Article 9 of the Statutatw ICC, by a two-thirds majority of the AssembfyState Parties.
3 See W. Schabaén introduction to the ICOCambridge 2007, p. 108.

% The concept of “invasion” is intended to be breadugh to be gender-neutral.
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perpetrator with a sexual organ, or of the anafjemital opening of the victim
with any object or any other part of the body.

2. The invasion was committed by force, or by thogdorce or coercion, such as
that caused by fear of violence, duress, detenfisgchological oppression or
abuse of power, against such person or anotheoipens by taking advantage of
a coercive environment, or the invasion was conathigigainst a person incapable

of giving genuine consefil.

The definition of rape to be applied at the ICGhisrefore gender-neutral (as specifically indicated
in the footnotes), very descriptive (although matluding a ‘mechanical description of objects and
body parts’, in the words of the Akayesu judgmeatidd focused on coercion or coercive
circumstances. This definition was adopted basetivondrafts, the US and the Swiss proposals,
both of which focused on the two constituent eletsi@i sexual penetration and of coercion or
force®* During the negotiations, discussion arose as éotyipe of invasion constituting rape:
according to the Elements of Crime, rape consikte@invasion of the body of a person resulting
in penetration. This definition was adopted as sulteof a compromise between States that
supported the ICTR’s definition of rape in the Akay case and States that maintained that the
definition of rape should focus on forced physigahetration, in accordance with national criminal
definitions of this offenc&® The main novelties of this definition of rape agesentially, its certain
gender-neutralifif and the fact that the question of the inclusiorfasted oral sex was finally
overcome, since this is clearly also included ie tiotion of invasion. Moreover, while the
definition of the conduct may seem ambiguous, sihoequires the perpetrator to invade the body
of the victim, it is clear that the provision alapplies when the perpetrator forces the victim to
penetrate his body, as well as when the perpetratdistinct from the accused, i.e. in situations

where the defendant is charged of having forceidtanvto rape anothe

01t is understood that a person may be incapablgivifig genuine consent if affected by natural,uiced or age
related incapacity. This footnote also applieh®dorresponding elements of article 7 (1) (g)-8né 6.

*l See E. La Haye, ‘Article 8(2)(b)(xxii), in R.Sek, The international criminal court. Elements of crrend rules of
procedure and evidengdransnational Publisher 2000, p. 187. A groufAdb States had proposed to add a clause
excluding ‘natural and legal marital sexual relation accordance with religious practices or caltmorms in different
national laws,’” but the proposal was rejected.

“2See E. La Haydoc. ult. cit

3 This paper does not take into examination theusioh of a definition of “gender” in Art. 7(3) ofi¢ Rome Statute:
indeed, while it may give rise to interpretativenlplems in a number of context, sexual crimes amenéd without
making reference to the notion of ‘gender,” and #mes applicable to all persons, regardless of gemd sexual
orientation.

*In such a case, the accused could be found goiltgaving committed the crime ‘through another parsin
accordance with Art. 25(3)(a) of the Statute.
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With regard to the second element of rape, thatas;consent or coercion, the ICC’s Elements of
Crimes focus on force, threat, coercion (as sptifn the illustrative list of examples, which

includes fear of violence, duress, detention, pshadical oppression or abuse of power) or,
alternatively, on coercive circumstances, suchaasirfstance the fact that the perpetrator took
advantage of the contextual element of the crimefdhe existence of a coercive environment.
Thus, it may be concluded that, according to th€'$Cdefinition of rape, non-consent is not an
element of the crime, since this focuses exclugiwel the existence of coercion or of coercive

circumstance®’

2.3 Thecaselaw of the | CC and the use of itsdefinition of rape by the SCSL
The special attention that the Statute of the 1@¢spo gender-based crimes would be irrelevant, if

it was not followed by a similar attention on thartpof the Prosecutor and of the Court itself.
Indeed, the experience at the ICTY and ICTR wasedhixvhile the Tribunals were created having
in mind the horrific reports of mass rapes in Basamd in Rwanda, the Statutes did not pay enough
attention to these crimes. Moreover, the Proseowts initially reluctant to charge the suspects
with crimes of rape and sexual violence, and irhbiibunals it was often merely thanks to the
judicial activism of the Chambers, and in particwwhathe female Judges sitting on the bench, that

evidence of rapes emerged and was used to ameoHatges®

2.3.1. Lack of attention to gender crimes: the Luigga case. Some procedural remarks.
The first case at the IC@rosecutor v. Lubangaseemed to follow exactly the same pattern: the

accused was not charged with sexual crimes, byt with conscripting, enlisting and actively
using child soldiers, including girls. This decisjowhich was somewhat due to the specific
circumstances of the case (the accused was un@st ar the Democratic Republic of the Congo
and it was submitted that he would soon be relgated been widely criticized, in particular since
the Prosecutor decided not to seek an amendmehe afdictment to include additional chardés.
However, in the course of the trial, evidence ofus¢ violence committed against the witnesses

themselves emerged, in part thanks to the quesgjawonducted by the one female Judge sitting on

5 |dem, p. 189.

6 See R. Goldstone, ‘Prosecuting rape as a war ¢risdeCase W. Res. J. Intl 12002, 277; C. Steains, ‘Gender
issues,” in R. S. Lee (Ed.Jhe International Criminal Court. The making of tReme StatuteThe Hague 1999, 357-
390, at 378. Also see ICTY, Trial Chamber, Prosacut Nikolic, Case n. IT-94-2-R61, Decision on tReview of
Indictment Pursuant to Rule 61 of the Rules of Bdoce and Evidence, 20 October 1995, para. 33hiohithe Court
invited the Prosecutor to amend the charges aghi@#iccused, including charges of sexual violence.

“"See e.g. S. Merope, ‘Recharacterizing the Lubaaga: Regulation 55 and the consequences for garadiee at the
ICC,” in 22 Criminal Law Forum 2011, 311-346; S. M. Pritchett, ‘Entrenched Hegew Efficient Procedure, or
Selective Justice?: An Inquiry into Charges for @GarBased Violence at the International Criminalu@€o in 17
Transnational Law and Contemporary Probler2808, 265-305.
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the bench? Given the specific procedural role that the Stabftthe ICC assigns to victims, it was
their legal representative who requested, andalhitiobtained, a decision of the Chamber
foreseeing a possible amendment to the legal ctesizattion of the charges, in accordance with
Regulation 557 Indeed, at thad hocTribunals the emergence of facts which could ftnmbasis

for a conviction for sexual violence was followeg amendments to the charges by the Office of
the Prosecutor; on the contrary, the procedurbeat@C seemed to allow the Trial Chamber (TC)
to change the legal characterization of the fagteout any need for the Prosecutor to amend the
charges, provided that due notice was given tg#racipants. In a two-to-one decisidho which

the Presiding Judge attached a very powerful dissehe TC decided to grant the request of the
Legal Representative of the Victims and thus issuadrning to the parties giving them notice that
the legal characterization of the facts could sqgbestly be amended. As is well known, the
Appeals Chamber finally rejected the TC's interatien of Regulation 55° the Lubanga case has
therefore gone on without charges being broughgéworder violence.

The interpretation of Regulation 55 adopted by HAmpeals Chamber seems to be the sole
interpretation ensuring that this rule does nostthaith Article 74(2) of the Statute, which provide
that the TC’s decision ‘shall not exceed the faatd circumstances described in the charges and
any amendments to the charges,” nor with the dstin between the separate powers of the
Prosecutor and the T&.Regulation 55 can only play a limited role in emisy that gender crimes
are adequately taken into consideration in fronthef ICC, since it may only be used if the new
legal qualification of the facts does not exceezlftdtts and circumstances described in the charges.
Thus, while this Regulation would allow the Cowrtrecharacterize the charges, for instance, from
enslavement to sexual slavery, or from sexual amd#eto rape, provided that the facts on which

such new qualification is based are the same dextin the charges, it will usually not be useful

“8 See for instance ICC, Trial Chamber, Prosecutotubanga, Case n. ICC-01/04-01/06, Transcriphefttearing of
10 February 2009, No. ICC-01/04-01/06-T-123-CONFEEHRT, p. 32-33; Transcript of the hearing of 3 keloy
2009, No. ICC-01/04-01/06-T-114-CONF-ENG ET, p.ZHl-

49 |CcC, Trial Chamber, Prosecutor vs. Lubanga, CaselQC-01/04-01/06, Joint Application of the Legal
Representatives of the Victims for the Implemeptanf the Procedure under Regulation 55 of the R¢igus of the
Court, 22 May 2009.

*See ICC, Trial Chamber, Prosecutor vs. Lubangag @asCC-01/04-01/06, Decision giving notice to paties and
participants that the legal characterisation offtttts may be subject to change in accordance Rétjulation 55(2) of
the Regulations of the Court, 14 July 2009.

*L See ICC, Trial Chamber, Prosecutor vs. Lubangae ®alCC-01/04-01/06, Minority opinion on the D#eh giving
notice to the parties and participants that thalleparacterisation of the facts may be subjechtinge in accordance
with Regulation 55(2) of the Regulations of the @pli7 July 2009.

2 See ICC, Appeals Chamber, Prosecutor vs. LubaBigae n. ICC-01/04-01/06, Judgment on the appealdrof
Lubanga Dyilo and the Prosecutor against the Datisf Trial Chamber | of 14 July 2009 entitled “aon giving
notice to the parties and participants that thalleparacterisation of the facts may be subjechtinge in accordance
with Regulation 55(2) of the Regulations of the @38 December 2009.

3 S. Mouthaan, ‘The Prosecution of Gender-based &rimt the ICC: Challenges and Opportunities,” in 11
International Criminal Law Review2011, 775-802, at 793.
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for cases in which evidence of sexual violence atyerges in the course of the Trial. In this
respect, it has been argued that the procedun®im 6f the ICC deprives the TC of an important
power, which had been granted at @ hoc Tribunals and which allowed them to take into
consideration evidence of sexual violence which éaeérged in the course of tridlhowever, the
specificity of the procedure adopted at the ICGush that it is not possible to compare it to the
procedure in front of thad hocTribunals. Indeed, the existence of a Pre-Triahi@ber, tasked
with reviewing the evidence and confirming, or d@dg to confirm, the charges, clearly requires
limitations to the extent to which charges may ieaded after they have been confirmed. Thus, in
front of the ICC, the number of possible optionetsure that the charges reflect the reality of the
battlefield is limited. One option, which was uded instance in thdembacase, is for the Pre-
Trial Chamber (PTC) to adjourn the hearing and estithe Prosecutor to amend the charges, or to
provide further evidence — thus, whenever evidesfcgender crimes emerges already at the Pre-
Trial stage, Article 61(7)(c) provides a viablewdan to remedy their absence from the charges. If,
on the contrary, evidence of sexual crimes onlyrgegduring the trial, the TC has no avenue to
ensure that the charges are amended so as toenolvd crimes. Indeed, in such a situation it will
be for the Prosecutor to decide whether to issmevaindictment — which is perfectly in line with

the structure of the trial at the ICC and the ddtpowers of the Prosecutor and the TC.

2.3.2. The ‘rape’ case (Prosecutor v. Bemba). Tegue of cumulative charges.
The initial lack of attention to gender crimes, @fhigave rise to accusations of “selective justice,”

has been followed by a number of indictments incllgender crimes were adequately represented,
and in which they even constituted the core of #lceuses. In particular, with regard to the
jurisprudence on rape, most of the arrest warnastgeed by the ICC until now also include charges
of rape and gender crimes; moreover, the €assecutor vs. Bembia centered around the mass
rapes allegedly committed by the troops commandgegebn-Pierre Bemba, the MLC (Mouvement
de Libération du Congo). In the Decision on the f@oration of Charges against Bemba, the PTC
has already had an opportunity to clarify the notod rape under the Rome Statute, as well as its
approach to cumulative charges and to the podgibilicharging rape both as such, and as an act of
torture. This decision deserves further analysiesits approach, if followed by other Chambers,
might lead to a significant reduction of cases wihalative charges, but also to a denial of the
specificities of the single international crimeslari the ways in which they may interact.

The PTC has, firstly, clarified the constituentneémts of the crime of rape. In particular, with

regard to thectus reusthe Chamber expressly mentioned that the terncimoe‘does not require

¥ See S. Merope, cit., p. 318.
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physical force. Rather, "threats, intimidation,akbn and other forms of duress which prey on fear
or desperation may constitute coercion, and coenciay be inherent in certain circumstances, such
as armed conflict or military presencéHowever, the Court has exercised a level of suyuti
which was probably unnecessary in examining evideoic both coercion and lack of consent,
engaging in a very detailed analysis of the fadteach act of rape, and of the circumstances
excluding consent. During the pre-trial phase, Diefence had raised issues of consent, arguing
that, in some instances, Central African women fneely engaged in sexual relations with MLC
soldiers>® The PTC, however, rejected this argument sinagai not specifically substantiated;
moreover, in the analysis of the single acts oerapich formed the basis of its decision, specific
attention was paid to the element of consent. ToeriGstressed that, in most cases, the witnesses
were threatened with guns or other weapons, theg fecibly restrained and their ability to move
freely was impaired; in one case, the Court fadtiked to underline that the witness, who had been
beaten with a gun and forced to undress by herlassdstated that she had recently given birth,
thus expressing lack of any consefitSuch a level of analysis, while perfectly compatiith the
circumstances of the case, where rapes were coeamtainly through violence or under threat of
death, would surely be problematic if adopted fifedent cases. Indeed, it is difficult to understan
how a woman who was beaten and forced to undragisl ¢@mve consented, and thus why her
statements were considered as an expression obfaoénsent. Moreover, the Chamber seems to
have focused on both coerciand lack of consent — an approach which has no cksgal Ibasis.
While this approach was probably linked to the dmi#ttes of the case, since evidence of both
coercion and lack of consent abounded, it is td@ged that it will not be used as a model by
subsequent decisions, since otherwise it coulchteggreted as setting an extremely high threshold
in cases of rape.

The most problematic part of the Decision, howeseems to be the one rejecting the possibility to
charge rape both as such and as an act of tomuparticular since the PTC expressly excluded it
not only for torture as a crime against humanity, ddso for torture as a war crime. With regard to
the relationship between rape and torture as criagagnst humanity, the Court held that ‘as a
matter of fairness and expeditiousness of the paiogs, only distinct crimes may justify a
cumulative charging approach and, ultimately, befiomed as charges. This is only possible if

each statutory provision allegedly breached inti@iato one and the same conduct requires at least

*See ICC, Pre-Trial Chamber, Prosecutor vs. Bemhae®. ICC-01/05-01/08, Decision Pursuant to Axt&1(7)(a)
and (b) of the Rome Statute on the Charges of theeleutor Against Jean-Pierre Bemba Gombo, 15 2008, p. 57-
58. Also see ICC, Pre Trial Chamb@rosecutor vs. Katanga and Ngudjolo Chi@C-01/04-01/07, Decision on the
confirmation of charges, 30 September 2008, pa@. 4

%% |bidem, para. 168.

> |bidem, para. 179.
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one additional material element not contained & dther.*® According to this approach, which
was based, i.a., on the decision of the AppealsrBlea of the ICTY in the Delalic cas&rape can
never be considered as a constituent element o€rihee against humanity of torture, since the
latter merely requires the intentional inflictiom gevere pain or suffering upon a person in the
custody or under the control of the accused, wtalge specifically clarifies that such pain or
suffering needs to arise from an act of sexualsiora This decision has been widely criticized as
adopting a too narrow approach to cumulative charl however, it may even be interpreted as a
necessary consequence of the broad definitionrafreoas a crime against humanity adopted in the
Rome Statute and of the recognition that rape spealways involves the infliction of severe pain
or suffering. Indeed, since the Statute of the &S eliminated, from the traditional requirements
of torture, both the official capacity of the petnag¢or and the specific purpose of the conduct, at
least with regard to torture as a crime againstdnity, the conclusion reached by the PTC seems
to follow as a corollary from the application oftprinciple of specialty (rape beihgx specialis
with respect to torture). However, this does noaméhat rape cannot constitute also an act of
torture as a crime against humanity — if not fag thctim of rape, then for her relatives who are
forced to witness this atrocity. The PTC was comed with evidence of cases in which persons
were raped in front of their family members, inghgl young children, and in which individuals
were forced to stand still while their relativesrersubjected to brutal rapes. In such circumstances
while the act of torture may be ‘fully subsum®dh the count of rape in as much as the victims of
rape are concerned, the PTC’s narrow approach moulative convictions denies the mental
suffering deliberately inflicted upon their famityembers?

Additionally, the Chamber also declined to conficharges of torture as a war crime based on acts
of rape, arguing that, in the amended documentagung the charges, the Prosecutor failed to
provide the factual basis underpinning the charfg®mure as a war crime, and that, even at the
hearing, he did not elaborate on the specific n@MLC soldiers that would have clearly
characterized the alleged acts as acts of torsigevear crimé? It is clear from the Court’s wording
that it did not consider torture, as a war crineebé fully subsumed in the charges of rape; indeed,

%8 |bidem, para. 202.

*9 |bidem, para. 202. The PTC expressly referencddf|@\ppeals Chamber, Prosecutor v Delalic et ahs€No. IT-
96-21-A, Judgment, 20 February 2001, para. 41i8. hbwever worthy to note that, in that case, tippeals Chamber
used that criterion to exclude cumulative convitsidor the same actions as both a grave breacheofGeneva
Conventions and a violation of the laws and custofmsar.

0 See e.g. S. Mouthaan, cit., at 794.

®® |bidem, para. 205.

%2 Also see ICC, Pre-Trial Chamber, Prosecutor vsnl® Case n. ICC-01/05-01/08, Amicus Curiae Obsiene of
the Women'’s Initiatives for Gender Justice pursuarRule 103 of the Rules of Procedure and EvideBteluly 2009,
para. 28.

% See ICC, Pre-Trial Chamber, Decision Pursuantrtizla 61(7)(a) and (b) of the Rome Statute onGharges of the
Prosecutor Against Jean-Pierre Bemba Gombo, eita. [299.
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application of its own criterion to identify casgiscumulative charges would surely not lead to such
a conclusion, given that torture, as a war crineguires specific intent. However, the factual
conclusion of the PTC seems to be somewhat surgrigi seen in light of the evidence that had
been submitted during the Confirmation of Chargearithg. Indeed, as the PTC itself recognized,
the Prosecutor had argued that MLC troops usedrtothrough acts of sexual violence for the
purpose of punishing and intimidating the civilipapulation for allegedly sympathizing with the
rebels, as well as for the purpose of discrimirgpaigainst their victims. It is difficult to agreleat

the evidence presented at trial was insufficiert #re specific intent was not expressly clarified.
Indeed, already during the Opening StatementdD#prity Prosecutor recalled the story of Witness
23, who was raped by three MLC soldiers. After mferimed them that he was a representative of
the Government, the soldiers replied: ‘You are dyathe kind of person we are looking for,
because you protect the rebels.” They then werntbaape him in front of his family, his wife in
front of him, and subsequently their child®@nit is difficult to see how the Chamber could have
found that there was insufficient evidence, or la€klarity, as to the specific intent to punisle th
victim.

Notwithstanding these problematic aspects, thesaetion the confirmation of charges in the
Bemba case is a clear step forward in ensuringitii@tnational criminal tribunals pay specific
attention to gender crimes. Indeed, the focus efdhse on mass rapes is particularly significant
given the role of the accused (former vice-Predidénthe Democratic Republic of the Congo).
Moreover, having one of the first cases at the BBarly focusing on rape and gender crimes is a
recognition of the importance that the Court, ahd Office of the Prosecutor, assign to the

prevention and repression of sexual crimes.

2.3.3. The case law of the SCSL.: the definitionrape
The definition of rape which is included in the IEE&Iements of Crimes is relevant not only with

respect to the case-law of the ICC, but also todhather tribunals. Thus, for instance, the Saleci
Court for Sierra Leone has adopted a definitiomaple which is at least partly based on the ICC’s
one. In particular, in its judgment in the so-callRUF case, the Trial Chamber adopted the
definition of rape contained in the ICC’s Elemeat<Lrimes, but integrated it with two additional
elements: that the accused ‘intended to effectstraial penetration or acted in the reasonable
knowledge that this was likely to occur’ and thie’ Accused knew or had reason to know that the

% See ICC, Pre-Trial Chamber, Prosecutor v. Bembanskript of the 12 January 2009 hearing, ICC-00/DH8-T-9-
ENG , at p. 17-18.

18



victim did not consent® With regard to the ICC’s elements of crimes, theu€ specifically
mentioned that the second element describes citamges in which the person could not be said to
have voluntarily and genuinely consented to theaugkact; thus, while the use or threat of force
provides clear evidence of nonconsent, it is naessary® The two additional elements specify
the necessargnens reaand clearly derive from the ICTY’s jurisprudenesd in particular, from
the criterion adopted in the Kunarac case; howstierr additional value seems to be specific to the
SCSL, given the absence, in its Statute, of a gépeovision analogous to Article 30 of the Rome
Statute and clarifying the mental element necedsarthe perpetration of any international crife.
Thus, it seems that the adoption of the Rome ®taand of its Elements of Crimes, has already
played an important role in clarifying the notioh rape in international criminal law, possibly
ensuring the codification of a definition which rhigbe followed by other tribunals tasked with the

application of international criminal law.

3. Sexual davery and enforced prostitution

The Statute of the ICC has been the first Statéitenocinternational criminal court to recognize
sexual slavery and enforced prostitution as separi@nces; its example has been followed by the
Statute of the Special Court of Sierra Leone, whatbo lists sexual slavery and enforced
prostitution among the gender crimes over whichSKESL has jurisdiction. Moreover, while the
Statutes of the ICTY and ICTR did not expressly timensexual slavery, the two tribunals had
jurisdiction over this crime, although it was gfieli as enslavement. Thus, the case law of the
ICTY on the crime of enslavement is relevant fag thterpretation of the notion of sexual slavery
in the Rome Statute.

The two crimes of sexual slavery and enforced pudgtn will be considered separately but in a
common section, since the notion of enforced pidgin is residual to that of sexual slavery; thus,

it is only once the latter is defined that the diion of the former may emerge.

3.1. The definition of sexual slavery in the Elements of Crimes
The decision to define sexual slavery as a sepamatee, distinguishing it from ‘common’

enslavement, is due to the pressure exerted by Ng&B@s Rome Conference, as well as to the

5 SCSL, Trial Chamber, Prosecutor vs. Sesay, KalBigo (so-called “RUF case”), case n. SCSL-04-13ttigment
of 2 March 2009, para. 145.

% |bidem, para. 147.

7 For a comment on the SCSL'’s case law on genderesti see V. Oosterveld, ‘The Gender Jurisprudefidbeo
Special Court for Sierra Leone: Progress in thedRgionary United Front Judgments,’ in €brnell Int'l L.J. 2011,
49-74.
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increased attention to the specificities of sexslavery, especially in connection with armed
conflicts®

The definition of sexual slavery in the Elementoimes is identical for crimes against humanity
and war crimes (save for the contextual elememt), ia drawn directly from the Rome Statute’s

definition of enslavement, with the addition ofexsal element. Sexual slavery is thus so defined:

1. The perpetrator exercised any or all of the pevagtaching to the right of ownership
over one or more persons, such as by purchasifioppgséending or bartering such a
person or persons, or by imposing on them a sirdiégrivation of liberty’®
2. The perpetrator caused such person or persoesg@ge in one or more acts of a
sexual nature.

A general footnote further clarifies that ‘giveretbomplex nature of this crime, it is recognizeat th

its commission could involve more than one perpetras a part of a common criminal purpose.’

The first paragraph of this definition is identi¢althe definition of enslavement, and the footnote
which specifies the notion of ‘deprivation of libgris also drawn from that Element; thus, it is
clear that sexual slavery is a special form of arehent, and that the two crimes may not be
charged together, since enslavement is fully sulesumto the crime of sexual slavery. However,
sexual slavery is prohibited as a distinct offegoeen its sexual character, which was deemed to
require a separate provision.

The ICC’s definition of slavery and enslavementased on the definition given by the 1926
Convention against Slavery, which describes slawasrythe status or condition of a person over
whom any or all of the powers attaching to the trigflownership are exercisef.This definition is
generally deemed to be a codification of the custgntaw prohibition against slavery, which is a
peremptory norm of international la\w.However, during the negotiations of the Elemerits o
Crimes, it was held that the definition adoptedha 1926 Convention was too broad and vague;
thus, it was additionally specified that the exsecof powers attaching to the right of ownership
may take place ‘by purchasing, selling, lendingbartering such a person or persons, or by

% For an analysis of the history of the inclusiorsekual slavery in the Rome Statute, see e.g. \étedeeld, ‘Sexual
slavery and the International Criminal Court: aduag international criminal law,” in 2Mich. J. Int'l L 2003-2004,
605, at 623 ff.

% |t is understood that such deprivation of libenyay, in some circumstances, include exacting fored@gdur or
otherwise reducing a person to a servile statukefised in the Supplementary Convention on the ibal of Slavery,
the Slave Trade, and Institutions and Practicesil@ino Slavery of 1956. It is also understood tkttz¢ conduct
described in this element includes trafficking ergons, in particular women and children.

0 Slavery Convention, done at Geneva, 25 Septen®®28, Art. 1(1).

™ On thejus cogensature of the prohibition against slavery, see k.§rownlie, Principles of public international
law, 1V ed., OUP 1990, at 512 f.; A. Cassdsgernational law Il ed., OUP 2005, 199-202.
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imposing on them a similar deprivation of libertg.This list of modes of commission of the crime
is clearly not exhaustive, since it ends with aeroglause; the notion of ‘similar deprivation of
liberty’ is further specified in a footnote. Theggdion of this formulation has been criticizedycg

the listed modes of commission of the crime alloire a commercial transaction; however, the
final clause, and the corresponding footnote, seeexpand the scope of application of the crime
beyond commercial transactioffslt is interesting to note that, while the draftefshis definition
(and of the ‘twin’ definition of enslavement) deaimenecessary to specify it in order to ensuré ful
respect of the principle of legality, they did $@., by reference to the notion of ‘trafficking in
persons’, which, at the time of the adoption of 8tatute, had not yet been defined. Indeed, the
footnote clarifying the concept of ‘similar depriian of liberty’ mentions servitude - which is
further specified by reference to the 1956 Supplaarg Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices|&ino Slavery** forced labour - which has been
defined in a number of human rights treaties ad a®lin the 1930 ILO Convention concerning
Forced or Compulsory Labour; and trafficking ingmers. With regard to the latter phenomenon, its
mention in the footnote is due to its explicit milon in the definition of enslavement in the ICC
Statute’® however, while at the time of the adoption of 8tatute there was no common definition
of human trafficking, the main elements of thisyaihave been finally defined in the 2000 Protocol
to Prevent, Suppress and Punish Trafficking in étexs Especially Women and Children,
supplementing the United Nations Convention againshsnational Organized Crime.

This already very complex definition of enslavemisrfurther specified, in the provisions on sexual
slavery, through mention of the involvement in amtsexual nature; this is a very broad concept,
which might include not only rape, but also allsacf sexual violence. Additionally, since the
notion of sexual acts does not necessarily requgecof violence, it is clear that the crime of sdxu
slavery continues to be committed even once theénvis subdued, and regardless of whether

violence needs to be used to force the victim tdop@m sexual activities. While this conclusion

2 See D. Robinson, ‘The elements of crimes againstanity, art. 7 (1) (c),In R. S. Lee (Ed.)The International
Criminal Court: the Elements of Crime§he Hague 2001, at 84 ff. Reference to the sipeftifms of exercise of the
powers attaching to the right of ownership wasudedd upon a US proposal. Moreover, the proposaleiine
enslavement and sexual slavery by reference tatalhar to an ‘attack’ against the victim were eejed; see V.
Oosterveld, op. ult. cit., at 629.
3 See V. Oosterveld, op. ult. cit.,, at 643pntemporary Forms of Slavery, Systematic RapeyabeXavery and
Slavery-like Practices During Armed Conflict: Upddb the Final Report Submitted by Ms. Gay J. Mai2dly Special
Rapporteur,U.N. Comm'n on Hum. Rts., Sub-Comm'n on the Prosnofind Protection of Hum. Rts., 52d Sess.,
Agenda Item 6, 71, U.N. Doc. E/CN.4/ Sub.2/200Q/2100), para. 8, 29, 50.
" The Convention, in its Art. 1, defines ‘instituticand practices similar to slavery’ as includingtdeondage,
serfdom, traditional forms of forced marriage (whére woman is given in marriage on payment, ogiiibdad upon the
husband’s death), and the sale of children for tgdloitation.
> Reference to trafficking in persons was includethie Statute’s definition of enslavement uponylsaproposal; see
H. von Hebel, D. Robinson, ‘Crimes within the jdition of the Court,” in R. S. Lee (EdJhe International Criminal
Court: the making of the Rome Statutee Hague 1999, p. 79 ff., at 99.
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would have been obvious even if the Elements héafresl to acts of sexual violence, since the
enslavement of the victim clearly constitutes ofithe coercive circumstances excluding relevance
of consent, the text of the provision is even dear

One problematic aspect of the definition of sexslalery is footnote 52, which recognizes that,
given the complex nature of the crime, its commissiould involve more than one perpetrator as a
part of a common criminal purpose. This clauseaseld on the obvious understanding that the
enslavement of a person is a complex conduct, wiiakl require the involvement of more than
one person sharing a common plan. While this cammtuis undisputable, given that enslavement is
a permanent crime, which requires a prolonged e&se@f control over the victim, it is also clear
that enslavement may also be committed by a sipgipetrator, although this will not usually be
the case, especially in the context of the commissif war crimes or crimes against humanity.
However, while the footnote does not exclude tlissibility (as evidenced by the use of the word
‘may’), what remains unclear is why the footnotesweemed necessary with reference to sexual
slavery alone, and not to the basic crime of emstant. Indeed, it is certainly not the sexual reatur
of the crime which may require the involvement armperpetrators; recognition of the probability
that the commission of the crime will require aotiby more persons is a common feature of
enslavement and of sexual slavery. The decisiandode the footnote under examination in this
Element, and not in its ‘twin’ provision, is theoe¢ somewhat mysterious, and it is to be hoped that
it will not affect the practical application of thcrime.

Finally, it seems important to stress that the $igemention of trafficking in persons as one oéth
means through which the crime of sexual slavery begommitted finally clarifies that the crime
is also committed in cases dé factoslavery’® Indeed, while slavery may be considered to be a
legal condition, forced labor may be imposed by, land even servitude may be legally recognized,
trafficking in persons has never been recognizeal lagal condition or status. However, mention of
trafficking in persons renders the distinction bedw sexual slavery and enforced prostitution even

more difficult to ascertain, as will be shown below

3.2. The caselaw of thead hoc tribunalsand of theCC
The most important precedent for the interpretasind application of the crime of sexual slavery is

surely represented by the judgment of the ICTY le tunarac cas€. This decision has
contributed to clarify that sexual slavery is anfioof enslavement, punishable as such as a crime
against humanity. Moreover, it also expressly receyd that the international crime of

enslavement does not require the exercise of [egakrs over the victim, but also encompaskes

% For the existing dispute over the notion of ‘sigv@s a legal or factual condition, sieéra, footnote 68.
"TICTY, Prosecutor vs. Kunarac et alT-96-23-T e IT-96-23/1-T, Judgment of 22 Februadp1.
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facto slavery — a conclusion which was by no means alsyigiven the existing dispute as to the
scope of application of the term ‘slavery’ in tH826 Slavery Conventioff.

In its final decision, the Trial Chamber of the NCTdefined the crime against humanity of
‘enslavement’ making reference to the 1926 Genewav€ntion, which it deemed to reflect current
customary international law and to be applicabl&dth legal and factual slavefyThe Chamber
then moved to identify a number of ‘indicators’ thfe crime of enslavement: according to its
definition, ‘indications of enslavement includereknts of control and ownership; the restriction or
control of an individual’'s autonomy, freedom of aeor freedom of movement; and, often, the
accruing of some gain to the perpetrator. The aunsefree will of the victim is absent. It is ofte
rendered impossible or irrelevant by, for examphe threat or use of force or other forms of
coercion; the fear of violence, deception or feamises; the abuse of power; the victim’s position
of vulnerability; detention or captivity, psychoiogl oppression or socio-economic conditions.
Further indications of enslavement include exptmtg the exaction of forced or compulsory
labour or service, often without remuneration aftdrg though not necessarily, involving physical
hardship; sex; prostitution; and human traffickifyThe facts of the case are particularly relevant
in order to understand how the law was appliedetaual slavery. Kunarac, and his co-defendant,
were accused of having enslaved two women, who detaned in a house, raped, and treated as
the personal property of the defendants, beingetbrto perform sexual as well as domestic
services. After a certain period of time, the vidiwere given the keys of the house where they
were detained. However, the Court held that this giere kept in the house to be used for sexual
services and were not, in reality, free to go aveatyce they ‘had nowhere to go, and had no place
to hide’ from the accused, even if they had attexhppb leave the house, since this was in an area
which was under the complete control of the Serliraops®* The decision was subsequently
confirmed by the Appeals Chamber, which held, an dhe hand, that the modern definition of
enslavement encompasses not only forms of ‘chattelery,” but also contemporary forms of

slavery, and on the other hand, that lack of cansemot an element of the crime, since

8 Slavery Convention, cit., Art. 1(1). The idea tt term ‘slavery’ only applies e jureslavery, where the victims
are deprived of their legal personality, was exgseput forward during the negotiations of the IGCRnd has been
recently reaffirmed by such an authoritative Triuas the ECtHR. See ECtHR, Siliadin vs. Franceliéption no.
73316/01, Judgment 26 July 2005, para. 122. Om#gotiations for the ICCPR see M. J. Boss@tide to the
“travaux préparatoires” of the International Covengon civil and political rightsDordrecht 1987, at 167. For an in-
depth analysis of this issue, see J. Allain, ‘Thérition of slavery in international law,’ in 32oward L.J.2008-2009,
239-275.

9 Ibidem, para. 540.

8 |bidem, para. 542. In the subsequent paragragh,Cburt listed the factors to be taken into consitien in
determining whether enslavement was committed. &heslude ‘the control of someone’s movement, anaf
physical environment, psychological control, measutaken to prevent or deter escape, force, thokdbrce or
coercion, duration, assertion of exclusivity, sebfn to cruel treatment and abuse, control of atyuand forced
labour’ as well as the fact of buying, sellingdireg or inheriting a person or his or her labourservices.’

8 |bidem, para. 740-741.
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enslavement flows from claimed rights of ownershigardless of consefft.This ICTY case is
particularly relevant since it represents the fo@tviction, by an International criminal tribunédy

the crime of enslavement through sexual slavery;Gburt thus had an opportunity to clarify the
constituent elements of the crime, the materiatofac which show that the crime has been
committed, as well as to rule out the relevanciEeddom of movement, when this is only apparent
due to the inherently coercive circumstances rel&tethe contextual element of the international
crime. Moreover, the Appeals chamber also claritieat ‘enslavement, even if based on sexual

exploitation, is a distinct offence from that opea®

the same conclusion seems to hold true for the
crime of sexual slavery.

The SCSL has also had an opportunity to clarifystegpe of application of the provisions related to
sexual slavery and enforced prostitution. As nabdve, the Statute of the Court also recognizes
sexual slavery and enforced prostitution as sepastiences, following the example of the ICC
Statute. In its case law, the Court has followesl dkfinition of sexual slavery given by the ICC’s
Elements of Crimes, but it integrated it with eletseof the Kunarac decision, including the
indicators of enslavement set out in this judgnférithe approach of the Court is particularly
interesting with regard to cases of forced marriagdeed, while it is usually argued that this
conduct would fall within the scope of applicatioh the crime of sexual slavery, the Appeals
Chamber of the SCSL has held that the two crimiésrdand thus, that coercing women into forced
marriages constitutes an ‘other inhuman act’, a§ agea form of sexual slavery. In the so-called
ASCL case, the Trial Chamber had originally aceditthe defendants of the former crime, arguing
that the conduct of coercing women into ‘marriages’s fully subsumed in the crime of sexual
slavery, and thus could not also form the basis &oconviction of ‘other inhumane acfs.’
Subsequently, however, the Appeals Chamber rejgbtecpproach. After an in-depth analysis of
the elements and consequences of forced marribge Chamber held that this conduct has
distinctive elements to sexual slavery, and ispretiominantly a sexual crime. The Chamber took
into consideration the fact that the relationshgtwieen the soldiers and their ‘wives’ was one of
exclusivity, giving rise to a number of duties tbe women (including to have sexual relations, to

perform domestic chores, and of faithfulness) amdam additional level of suffering for the

81CTY, AC, Prosecutor v. D. Kunarac, R. Kovac e Z. VukoMc)T-96-23 e IT-96-23/1-A, Judgment 12 June 2002,
para. 117-120.

% See ICTY, Appeals Chamber, Prosecutor v. Kunaiagpara. 186.

8 See SCSL, Trial Chamber, Prosecutor v. Brima, Karrtéanu (also called AFRC case), SCSL-04-16-Tgiheht of

20 June 2007, para. 708; SCSL, Trial Chamber, Rd$E ccit., para. 158.

% See SCSL, Trial Chamber, AFRC case, cit., para. 71
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women®® The Court therefore held that the material elemesft forced marriages could be
characterized as ‘other inhumane acts’ giving tésa separate conviction for this criffe.

The ICC has also already had an opportunity toyaiya provisions regarding sexual slavery and to
clarify which rules are deemed to apply to case®fed marriage. In its decision confirming the
charges against Katanga and Ngudjolo, the PTCreoedi charges of rape and sexual enslavement,
finding that the victims had been raped both beftwer abduction and during their period of
enslavement. The Court confirmed that sexual sjgwathough included as a separate offence, may
be regarded as a form of enslavement, and thatiggacsuch as the detention of women in rape
camps, forced temporary marriages to soldiers,paadtices involving the treatment of women as
chattel are a violation of the peremptory norm iritimg slavery®® Moreover, it clearly held that
the two provisions also applied to cases of ‘worfegned into “marriage”, domestic servitude or
other forced labour involving compulsory sexualst, including rape, by their captor&Thus,

the Court clarified that cases of forced marriagewithin the definition of sexual slavery; in @&d

to reach this finding, the Court paid specific ati@n to the fact that abducted women were forced
to perform not only sexual, but also domestic s®wj such as cooking and cleaning.

This decision seems to be entirely in line with thBonale behind the introduction of a separate
crime of ‘sexual slavery’ and its definition. Indkewvhile it is clear that forced marriages are not
exclusively sexual crimes, the position adoptedtiny SCSL on this issue postulates a very
restrictive interpretation of ‘sexual slavery.” Axding to the SCSL’s rulings, the term sexual
slavery only encompasses enslavement if directetusixely at obtaining sexual services; thus,
whenever a woman is enslaved in order to obtaim fn@r both sexual and other types of services,
two different crimes would be committed. Accordioghis interpretation, it even seems possible to
have cumulative convictions for enslavement andiakesiavery, whenever a person is enslaved and
forced to perform both sexual and non-sexual sesvitiowever, such an interpretation is not
compatible with the definition of sexual slaverg, iacorporated in the ICC’s elements of crimes
and adopted by the SCSL. Indeed, sexual slavedeimed exactly as enslavement, with the
additional element that the perpetrator must hauesed the victim to engage in acts of sexual
nature. Moreover, footnote 18 lists forced labond @ervitude (as defined by the 1956 Geneva

Convention) among the forms of deprivation of ligethat are relevant for the crime of sexual

8 See SCSL, Appeals Chamber, AFRC case, SCSL-04; P& f&ebruary 2008, para. 187-196.

87 For a more in depth analysis of these SCSL judgsners well as of the judgment in the case ProseautSesay,
Kallon & Gbao, Case No. SCSL-04-15-T, Judgment (Mar2009), see P. Viseur Sellers, Wartime fenstdgery:
enslavement?, in 44 Cornell Int'l L.J. 2011, 115,3® ff.

8 See ICC, Pre Trial ChambeProsecutor vs. Katanga and Ngudjolo ChUCC-01/04-01/07, Decision on the
confirmation of charges, 30 September 2008, pt38@:431. This is also one of the few instances liictvthe Court
cited the cases decided at #eehocTribunals, in particular, the Indictment of Gagost the ICTY.

8 para. 431. Also see para. 350-354.
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slavery; this is a clear indication that this crimeo encompasses situations where the victim is
forced to perform other types of services in additio sexual acts. Thus, the Katanga and Ngudjolo
decision of the ICC’s PTC has clarified that thiener of sexual slavery is committed both when the
victim is forced exclusively to perform sexual sees and when she is coerced to perform different

types of services.

3.3. Enforced prostitution
The term ‘enforced prostitution’ was originally lnded in Art. 27(2) of the IV Geneva

Convention; the ICRC commentary made referencldqtactice of forcing women into brothels,
which occurred during WWII, and specifically defthenforced prostitution as ‘the forcing of a
woman into immorality by violence or threafS. The Statute of the ICC prohibits enforced
prostitution both as a war crime and as a crimanagdaumanity. The crime is defined in the

Elements of Crimes as follows:

The perpetrator caused one or more persons to engagne or more acts of a sexual
nature by force, or by threat of force or coercisnch as that caused by fear of
violence, duress, detention, psychological oppoessr abuse of power, against such
person or persons or another person, or by takingrdage of a coercive environment
or such person’s or persons’ incapacity to giveugenconsent.

The perpetrator or another person obtained or é@geto obtain pecuniary or other

advantage in exchange for or in connection withaitts of a sexual natuté.

The list of the possible means for the commissibthe crime is identical to that included in the
definition of rape and of sexual violence. The ididive element of the crime of enforced
prostitution is the intent to obtain pecuniary tney advantage; this element was included based on
the US proposa¥

The main problematic aspect of this crime is itatrenship to sexual slavery and to rape. Indeed,
the term ‘enforced prostitution’ was originally nm¢do refer to cases in which women were forced
into ‘comfort stations’ - a situation that, nowgdais widely recognized to amount to sexual

slavery. Thus, the scope of application of forcemsfitution remains uncled?;some Authors argue

% |CRC, Commentary on the Geneva Conventions of 12 Au§4&, Vol. I\ Geneva 1958, p. 206.

%1 See ICC, Elements of Crimes, Articles 7(1)(g)-82)fb)(xxii)-3, and 8(2)(e)(vi)-3. The definitionf eenforced

prostitution is the same in all three cases, baictintextual element varies.

%2 See E. La Haye, cit., p. 193.

% For a more in-depth analysis of the distinctiobneen sexual slavery and enforced prostitution atss i.a., N. V.

Demleitner, ‘Forced Prostitution: Naming an Intdimaal Offense,” 18ordham Int'l L.J 1994, 163; V. Oosterveld,
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that the crime is completely subsumed into thasefual slavery, and that the use of the term
‘enforced prostitution’ reflects stigmatizing prdjoes on gendef. In theory, it seems to be
possible to draw a line between cases where womeehedd captive, deprived of their autonomy
and forced to perform sexual services, and casesrevkthe women, although coerced into
prostitution, maintain a certain degree of autonoamgd freedom of movement. In practice,
however, this line seems to be very thin. Indeasdregognized by the ICTY in th€unarac case
and confirmed by some delegations during the nagotis of the ICC’s Elements of Crimes, in
many cases the apparent degree of autonomy anmeéexfdm of movement of the victims is non-
existent in practice, given that the women may Hawe/here to go’ or be held in an area which is
subjected to the control of enemy troops. The mitbn between sexual slavery and forced
prostitution is further blurred by the specific ien, among the modes of commission of the crime
of sexual slavery, of trafficking in persons. Indeaccording to the most widely accepted definition
of trafficking, this crime is committed ‘for the pose of exploitation,” and exploitation also
includes ‘exploitation of the prostitution of otBe?® Thus, if trafficking may be a form of
deprivation of liberty relevant for the purposesekual slavery, and one of the forms of trafficking
is committed with a view to the exploitation of theostitution of the victim, it seems that, in many
cases, enforced prostitution will actually be chtgazed as sexual slavery. Moreover, a distinction
also needs to be drawn between enforced prostitatial rape, since the description of the criminal
conduct is broad enough to also include cases vithereictim is coerced to engage in sexual acts,
for instance, through an abuse of power, or byettistence of a coercive environméhtVhile it
has been argued that the crime of ‘enforced pustit’ would also be applicable when the ‘other
person’ expecting an advantage is the victim, ‘hgimply not to be killed?” it seems that such a
situation would usually fall within the scope ofpdipation of the crime of rape or sexual violence.
This is confirmed by the interpretation of the agilwf rape given by the ICTY in the Kunarac case,
where the Court convicted the accused of rape wittam who had been coerced by others to

engage in sex with the defendant, i.a., througatsrof deatf® In this specific case, the Court held

‘Sexual slavery and the International Criminal Goadvancing international criminal law,” in 28ich. J. Int'l L 2003-
2004, 605.

% See, e.g., K. D. Askin, ‘Women and Internationainténitarian Law,’ in K. D. Askin, D. M. Koenig (EdsWomen
and international human rightw, Transnational Pub. 2001, 41, 48 n. 29; C. M. Bagi ‘Sexual Slavery and the
"Comfort Women" of World War |l 21 Berkeley J. Int’l Law2003, 375-389, at 386 €ontra see V. Oosterveld, op.
ult. cit., at 622.

% See the Additional Protocol to the UN ConventiorTsansnational Organized Crime.

% The ‘forcible’ element need not be present forheawividual sexual act, but it is sufficient thiatbe present
regarding the complex of the sexual activity of #hetim. See M. Boot, ‘Rape... or any other form eksal violence
of comparable gravity,” in O. Triffterer (Ed.jommentary on the Rome Statute of the Internati@mmhinal Court
Nomos Verlag, 1999, § 48 ff.

9 See E. La Haye, cit., p. 193; the Author makesregfce to statements made during the negotiaticthéscelement.

% See ICTY, Trial Chamber, Prosecutor v. Kunarac, para. 646.
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that the victim could not be deemed to have comrsksince she was in fear for her life. While in
the specific circumstances of the case the defalsdawareness of the threats made to the victim
was deemed irrelevant, since she was in captittityeems that, whenever a person engages in
sexual activity with another, while being awaretttie latter’'s consent is vitiated, e.g., by fear f
life, threats, or coercion, the perpetrator maycbevicted of rape. If, on the contrary, the person
engaging in sexual conduct is not aware of suabathr the person who threatened the victim may
be found guilty of enforced prostitution. Moreovtdre latter crime may also be considered to apply
whenever the victim agrees to engage in sexualies in order to obtain some economic or other
advantage, but her consent is vitiated by abuspowfer, or inherently coercive circumstances.
Thus, the provision seems to also cover casesuo¥il@l sex,” whenever the victim is forced to
engage in sexual activities in order to obtain ssc® basic resources such as food, water, or
shelter, if the perpetrator abuses his positiopafer or authority. This seems to be a far-reaching
consequence, which might lead to consider most goah prostitution in situations of armed
conflicts as enforced prostitution, given that,niany cases, persons engage in prostitution with
enemy troops merely in order to secure their owmigal. However, the provision is clearly broad
enough to encompass such situations; it remairtseteseen whether it will be applied in these

circumstances.

4. Forced pregnancy and enforced sterilization

The inclusion of the crime of forced pregnancy vemsong the issues giving rise to the most
vehement debate during the negotiations of the R8matute, since this issue was mistakenly
believed to be intertwined with the national treatrnof abortior?? The final compromise led to the
inclusion of the crime, but also of a specific défon, in the Statute itself. Attention to the
phenomenon of forced pregnancies had been raising the war in the former Yugoslavia, where
forced pregnancies were widely reported in conpactvith a policy of ‘ethnic cleansing’ or
genocide*® these reports formed the basis to reach consemslosying the delegations to
overcome their initial diffidence.

On the other hand, the criminalization of enforedrilization did not give rise to particular
concerns, and its inclusion in the Statute was awottroversial. Forced sterilization is widely

% For an analysis of the debates, see e.g. B. Beditntp. 197; C. Steains, ‘Gender issues,” inSRLee (Ed.)The
International Criminal Court. The making of the Ro®tatute The Hague 1999, 357-390, at 365 ff.; A. M. L. d&
Brouwer,Supranational criminal prosecution of sexual viaerintersentia 2005, p. 143 ff.

10 gee e.g. K. D. Askinyar crimes against womeh. Nijhoff Pub., 1997, at 273.
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reported to have taken place during WWHiand, while it was already foreseen, albeit in aemo
comprehensive language, as a mode to commit gentéidt had never been recognized as

constituting, per se, a crime against humanity waacrime.

4.1. Forced pregnancy
During the negotiations of the Rome Statute, a remub States, in particular catholic and Arab

countries, opposed the idea of including the crahforced pregnancy, since they believed that this
provision would require amending the national legisn on abortiort® Finally, an agreement was
reached to also include a definition of ‘forcedgmancy’ in the Statute itself, clarifying that this
term means: ‘the unlawful confinement of a womarcitdy made pregnant, with the intent of
affecting the ethnic composition of any population carrying out other grave violations of
international law. This definition shall not in amyay be interpreted as affecting national laws
relating to pregnancy.” The definition includedtire Elements of Crimes thus merely restates that
the perpetrator must have ‘confined one or more &mforcibly made pregnant, with the intent of
affecting the ethnic composition of any population carrying out other grave violations of
international law.’

As has been noted, the crime requires that thewiot forcibly made pregnant, either through rape
or through other means; thus, confinement of a womho was made pregnant with her consent
would not be included’* Additionally, the woman needs to be unlawfully fioed during her
pregnancy — a requirement which seemingly excluckses in which the victim is forcibly
impregnated and immediately released. Finally,ctvamission of the crime also requiresnans
rea element, that is, the specific intent either tteef the ethnic composition of a group, or to
commit another serious violation of internatiorekl Whenever the crime is committed in order to
change the ethnic composition of the group, it ko amount to an act of genocide; however,
the crime is also punishable absent such inteatiged that the perpetrator acts in order to commit

a different violation of international law. Thista@lnative intent was included so as to ensure that

101 see K. D. Askin, ibidem, at 88-93. Also see U.SvA. Karl Brandt (so called ‘Medical caseTrial of War
Criminals before Nuremberg Military Tribunals und€ontrol Council Law n. 1,01946-1949, in which evidence was
brought as to medical experiments carried out bzi Nactors in order to sterilize concentration cardptainees.

192 The Genocide Convention includes among the pribionducts that of imposing measures ‘intendegrévent
births within the group.’” Enforced sterilizationshbeen recognized as falling within the scope @ihdien of this rule,
together with measures such as the prohibition afriages or the separation of men and women, byah&, Trial
Chamber, Prosecutor v. Akayesu, cit., para. 507-508

13 gee e.g. B. Bedont, cit., 197-199. Also see CaiBge cit., at 365-367.

194 See B. Bedont, cit., p. 198.
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forced pregnancies would also amount to internatiacrimes when committed for different
purposes — such as use in medical experimentspehed in the Nazi et®

While the inclusion of this crime gave rise to gngiicant number of concerns and discussions,
there have been no prosecutions up until now. hdakhough the facts cited in the Katanga case
also included cases of women who were abducteeédrsgnd who became pregnant during their
captivity, this conduct was prosecuted as rapesandal slavery alone. However, the definition of
the crime seems to be broad enough as to encorapassuch cases: indeed, whenever pregnancy
results from detention in rape camps, the perpmtnaill have acted with the intent to commit a
serious violation of international law, such aserap sexual slavery. The crime thus also seems to
have the potential to lead to cumulative chargesest requires an additional element if compared
to the crimes of rape and sexual slavery. The sulese practice of the ICC will show whether
forced pregnancy will also be charged when it isoasequence of detention in rape camps, or
whether it will only be considered in relation t@ases in which pregnancy of women was

intentionally pursued.

4.2. Enforced sterilization
The Statute of the ICC is the first instrumenteoagnize enforced sterilization as an international

crime. The definition of the crime given by the mkents of Crimes is as follows:

The perpetrator deprived one or more persons tgiical reproductive capacify?®

The conduct was neither justified by the medicahaspital treatment of the person or
persons concerned nor carried out with their genaansent?’

During the negotiations of the Elements of Criniks,Belgian delegation suggested departing from
the language of ‘sterilization,” which tends to gagt removal of organs or other surgical operation,
in order to allow application of this criminal piieion even in cases of use of chemical weapons or
other means to render a person sterile. Other debeg, however, expressed their wish to ensure
that the crime would not encompass measures indefatebirth control; finally, agreement was
reached to add a footnote in order to ensure tteptovision would not be applicable whenever

sterilization is, in practice, non-permanent. Qlgarowever, the use of measures whose effeat s, i

195 See E. La Haye, cit., 194. The inclusion of theimhal mens reaelement, requiringlolus specialishas been
strongly criticized since it distinguishes thisngei (i.e., the only crime that may only be commitégghinst women)
from other offences. See in particular C. Chinkender-related violence and international crimilzal and justice,’
in A. Cassese (Ed.J)he Oxford Companion to International Criminal Jast OUP 2009, 75 ff.

1%The deprivation is not intended to include birtmirol measures which have a non-permanent effqutgiatice.

1971t is understood that “genuine consent” does naitite consent obtained through deception.
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practice, permanent would also be included andicdhzed; thus, a mass campaign of forcible
administration of contraceptive pills or injectionisrepeated over time, might also fall within the
scope of application of this provision. The secqmatagraph aims to ensure that voluntary
sterilization, where the person gave genuine, uzided consent, and sterilization justified by
medical necessity would not be prohibited.

The inclusion of a provision on forced sterilizatidooth as a crime against humanity and as a war
crime, is particularly important and may have gmthneaking effects on the laws and practices of
certain countries, especially if States will aleodrporate it into national law in order to givel fu
effect to the principle of complementarity. Indeethss campaigns of forced sterilization have been
carried out, even in the recent past, in a numb&tates, often as a result of a governmental polic
to prevent births among certain groups, such adattgmisabled persons, persons living in poor
and neglected areas, or certain ethnic grotiishe potential relevance of the ICC Statute is only
enhanced by the fact that the contextual elementiofes against humanity requires the crimes to
be carried out on either a widespread or systenma#ioner; thus, even a campaign of forced
sterilization aimed at a small group, and not earout in a widespread manner, could be relevant,
if systematic. Additionally, a recent judgment bdetEuropean Court of Human Rights has also
recognized that enforced sterilization may contitinhuman or degrading treatment’, and thus a
violation of a fundamental right® There seems to be a growing attention to the iseaof forced
sterilization, especially when directed againstc#fe ethnic groups; recognition that such a
practice may amount to an international crime ewvaen it is not carried out with genocidal intent

is therefore a clear step forward in the procesmestiring better protection of fundamental rights.

5. Any other form of sexual violence

The list of gender-based crimes included in the B@&tatute is clearly not exhaustive: indeed, its
final clause, which is the only clause which hdtedent formulations with respect to war crimes in

international and non-international armed confli@tel to crimes against humanity, mentions ‘any
other form of sexual violence.” The need to incledeh an open clause, notwithstanding the fact

that the provision concerning gender crimes is nmohne inclusive than its predecessors, emerged

198 See in particular, for the mass sterilization caigp which took place in the poorest areas of Pazopmpanied by
a requirement that doctors meet a certain quotataiflization, the Report of the Committee estdidds by the
subsequent Health Ministry: Comision Especial Sohcgividades de Anticoncepcion Quirtrgica VolumgafAQV),
Informe Final July 2002,available athttp://www.mamfundacional.org/ef/Informe-Final.pdf.

19 5ee ECtHR, V.C. v. Slovakia, Application no. 18858 Judgment, 8 November 2011. The ECtHR hasdyjrbald
that refusal to grant access to a person’s medezalrds is a violation of the right to privacy; tbase concerned 8
Slovak women of Roma origin, who suspected havegntforcibly sterilized during a cesarean. See lndl Others v.
Slovakia, Application no. 32881/04, Judgment, 28ilA2009.
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clearly from the case law of thed hoctribunals, as well as from a number of nationgale
systems. Indeed, although the definition of rapepéetl in the Elements of Crimes is very broad,
and as comprehensive as possible, it does not grassmall possible forms of sexual violence,
since it requires an act of physical invasion. Timal clause is therefore meant to allow for
prosecution of acts of sexual violence which do meblve penetration or physical invasion,
including forms of sexual violence which do notuig physical contact.

The decision to maintain a distinction between rapd sexual violence might seem somewhat
conservative, especially if seen from the poinviefv of international human rights law. Indeed,
human rights bodies have recently started suggeghiat the distinction between rape and sexual
violence is outdated, since the focus on proofesfgtration does not account for the full range of
sexual violations and their impact on the victiftfsas well as being a potential tool for
revictimization at trial. Thus, it is often suggestthat national criminal legislation should noden
distinguish between rape and sexual violence, hlyt include a broadly defined crime of ‘sexual
assault,” applicable to all types of unwanted skxsmtact'** While this suggestion has been
addressed to national legislators, it would be ewewe fitting in the context of international
criminal law. Indeed, while at the national levelviould usually still be necessary to understard th
details of the facts in order to set the punishnaamt ensure that it reflects the seriousness of the
crime, international criminal tribunals might noted to establish exactly the level of physical
invasion in order to set an adequate punishmededd, once it has been established that the
unwanted sexual contact took place in the conteahanternational crime, it seems unnecessary to
determine whether such contact involved penetraaod especially so since the definition of rape
has evolved to include a broad range of acts o$iphl/invasion and no longer focuses on vaginal
penetration. Thus, the decision of the draftehefRome Statute to maintain a distinction between
‘rape’ and ‘sexual violence,” although based on tifaglition of international criminal law, seems
already outdated; while it may be considered afmadion of the law as it was at the time of the
adoption of the Statute, it will probably have tinafortunate effect of ‘freezing’ the legislation,
preventing the Judges from interpreting it in i¢h the development of customary law. While this
may be a necessary sacrifice in order to ensuterdapect of the principle of legalityngllum

crimen sine lege a more progressive approach to gender crimébeatime of the negotiations

10 see Division for the Advancement of Women, Departmof Economic and Social Affairs, UN Secretariat,
Handbook  for legislation on violence against  women 2009, p. 26, available at
http://www.un.org/womenwatch/daw/vaw/handbook/Haoai$620for%20legislation%200n%20violence%20against%
20women.pdf.

11 See e.g. CEDAW Committee, Communication n. 18/260®mitted by Karen Tayag Verdido, decided on ul§ J
2010.
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could have ensured against the risk of codifyirgyl#w at a moment in time when it was evolving
towards a new standard.

The notion of ‘any other form of sexual violencg’broader than that of sexual assault, as shown
both by the negotiating history of the Statute bBgdhe case law of thad hocTribunals. Indeed,
while during the negotiations of the Statute it Heen suggested to maintain the language of the
Geneva Conventions, where reference is made tecemt assault,’ it was subsequently held that
the use of the word ‘assault’ could have impliegl ¢xclusion of forms of sexual violence which do
not imply physical contact, such as forced nuditjus, the choice was made to use the broader
notion of sexual violence both in the Statute andtlie Elements of Crimé$? During the
negotiations of the latter, it was suggested tonde$exual assault either as ‘the commission of a
physical or psychological act of a sexual naturenug person under circumstances that are
coercive'® or as the commission, by force, of ‘an act of ausé nature against one or more
persons’ (according to the US proposal). The deélegs focused on the need to define sexual
violence or assault broadly, so as to include ttramission of any act having a sexual nature by
force, threat or coercion. The definition adoptedhe Elements of Crime, whose core is identical

for sexual violence as a crime against humanityasnd war crime, is as follows:

the perpetrator committed an act of a sexual natgagnst one or more persons or
caused such person or persons to engage in af agexual nature by force, or
by threat of force or coercion, such as that causedear of violence, duress,
detention, psychological oppression or abuse ofgppwgainst such person or
persons or another person, or by taking advantbdgecoercive environment or

such person’s or persons’ incapacity to give gemgonsent.

The case law of thad hocTribunals shows the importance of adopting subhoad definition of
sexual violence. Thus, for instance, the ICTR,ha Akayesucase, held that sexual violence is a
broad term, which extends to also include rape,dafiched it as ‘any act of a sexual nature which is
committed on a person under circumstances whictcaeecive.*'* Accordingly, sexual violence
was considered not to require physical contacthen case of Akayesu, this led to the suspect’s

conviction for the crime of ‘sexual violence’ foases of forced nakednéss Another definition of

12 g5ee E. La Haye, cit., p. 197.

113 See the Swiss proposal, which was inspired byRieort of the Special Rapporteur on systematic citpd below;
see E. La Haye, cit., p. 197.

4 35ee ICTR, TC, Akayesu, cit., para. 597-598.

15 |vi, para. 692 (with reference to the case of rh\who was forced to undress and to march nakefoint of the
accused).
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sexual assault is to be found in the jurisprudesfcthe ICTY, in theFurundzijacase: the Court
held that international law criminalizes ‘any sesosexual assault falling short of actual
penetration,’ i.e., ‘all serious abuses of a sexuatlure inflicted upon the physical and moral
integrity of a person by means of coercion, thogdbrce or intimidation in a way that is degrading
and humiliating for the victim’s dignity:*® Although this definition included the word ‘assgul
which might be deemed to only extend to cases wmwglphysical contact, the specific mention of
abuses inflicted upon the moral integrity of a parsseems to point to a more expansive
interpretation of this term.

The definition of sexual violence in the Rome Siatand in the Elements of Crimes, also includes
an additional element, which was deemed necessandure that the act would meet the necessary
gravity threshold, and which differs for crimes mg& humanity and for war crimes. In the case of
war crimes, the gravity element is that sexualenck must also constitute ‘a grave breach of the
Geneva Conventions’ (in international armed cotd)ior ‘a serious violation of article 3 common
to the four Geneva Conventions’ (in non-internagioarmed conflicts). The first specification is
particularly relevant since it recognizes that thié gender crimes listed in Art. 8(2)(b)(xxii)
constitute grave breaches of the Geneva Conventindsed, while the provision on gender crimes
has not been included in Art. 8(a), which lists cifieally grave breaches of the Geneva
Conventions, its last clause clarifies that thesmes are also considered to be grave bredthes,
and thus subjected to the special regime providedhiese violations (i.e., the obligation of States
parties to criminalize the conduct and to eith@sprute or extradite those suspected of committing
it). However, the wording of this clause is quit®lgematic, since it is phrased as a qualifier of
‘any other form of sexual violence,’ therefore sesfing that only forms of sexual violence of a
gravity comparable to grave breaches fall withia #tope of application of this provision. The
same holds true for the wording of Article 8(2))(where sexual violence is qualified as ‘also
constituting a serious violation of article 3 commmo the four Geneva Conventions.” Even in this
case, since common Article 3 does not expresslytioremape and gender crimes, the provision
might be considered as a clarification that suatdaot is, indeed, prohibited by common Atrticle 3;
however, it may be considered superfluous sincerthie expressly forbids ‘outrages upon personal
dignity,” i.e. a conduct which has long been coesd as including rape and other gender crimes.
Finally, with regard to crimes against humanityticke 7(1)(g) specifies that sexual violence must
be ‘of comparable gravity’ to the other listed farmaf gender-based violence. This requirement,
however, raises a number of problems. On the ond,hhas been argued that it is ‘superfluous,’

1% Seeibidem para. 186.
117 At least for the purpose of the Rome Statutes éviident that the Statute cannot amend the GeDeraentions, and
thus, while it might be used in the interpretatidrthe latter, it does not change their scope pfiegtion.
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since sexual violence, if committed on a widespreadystematic scale, will always meet the
gravity threshold® However, this interpretation risks to render thevjsion meaningless, contrary
to a well established canon of interpretation; thalthough it seems, indeed, to be a superfluous
element, it will need to be interpreted so as teeh@ meaning, and therefore so as to exclude forms
of sexual violence which are not ‘of comparablevgya Additionally, this clause is also not
specific enough to satisfy the prohibition of amglan the interpretation of criminal law; thus,
while the provision on gender crimes generally cespwith the principle of legality, this last

clause might be deemed incompatible with it.

6. Conclusions

The Statute of the ICC represents the culminatfam grocess towards recognition of the gravity of
crimes of sexual violence in which civil societyganizations was pivotal. Expectations were
therefore very high when the Court began workingwéver, not all of them seem to have been
met. In the first cases, the Court has either igdallegations of sexual violence, or adopted an
approach to cumulative charges that prevents dabgnition of the harms caused by sexual crimes;
thus, although there are a number of cases in wifbndants have been charged with sexual
crimes, they are still under-represented if comgphaveeh their widespread diffusion. Moreover, the
definition of rape, which constituted one of thesnanportant steps forward at the time of the
adoption of the Statute and the product of a padsgradual evolution in which thad hoc
tribunals had played an essential role, has blo@étgdpossible further evolution of the concept.
Thus, while in other fields of international lawetltoncept of rape is changing, international
criminal law cannot adapt to these changes — ®dpect for the principle of legality having
prevailed over the need to allow the Court to pasalynamic interpretation of its Statute.

While rape is often considered as the most prontiaemong the crimes of sexual violence, the
Rome Statute also recognizes the gravity of otkedgr crimes. The role played by sexual slavery
in this context is surely very important: the irgitin of specific reference to this offence might,
over time, lead to the disappearance of the crimhendorced prostitution, unless this is re-
interpreted to encompass less serious cases. Howéeeinterpretation of the notion of sexual
slavery seems somewhat problematic, given the approf the SCSL — the ICC is therefore faced
with the need to clarify this concept, either fallng the SCSL or distinguishing its case-law from

that of the latter. On the other hand, crimes sagkhat of forced pregnancy, which was the object

18 5ee B. Bedont, cit., p. 195.
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of a very adversarial discussion at the Rome Cenfa, seem to be bound to play little if any role
in the jurisprudence of the Court — the constitueaments of this offence, indeed, make gathering
sufficient evidence extremely difficult, thus madiit a less attractive alternative than chargimgera
or sexual slavery. Finally, this paper argues thatcrime of enforced sterilization, which was not
broadly discussed at the Rome Conference and dichise particular objections on the part of any
State delegation, might play an important rolehe tear future, through either international or
national implementation of the statute; the casedaregional human rights courts might also be

affected by its inclusion among international crime
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