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Abstract

The European Community grants special trade pne¢eeto developing countries by means
of a generalized system of preferences, known &SRB scheme, which was challenged as "WTO
inconsistent" by India. This essay will examine BH@-Preferencegase and its consequences. It will
be divided into the following parts: first, the faal and legal background to the dispute; secdrl, t
old GSP; third, the Panel and the Appellate Bogpres onEC-Preferencedourth, the new GSP and
its possible WTO inconsistency. Finally, the cosada will reflect upon the role of the GSP in
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Distinguishing between developing countries by mearof the Enabling Clause: Towards a

"selective" Generalized System of Preferences?

Luis Castellvi Laukamp

I never make exceptions. An exception disprovesutbe

The Sign of the FouSir Arthur Conan Doyle

1. Introduction

The most favoured nationNIFN") clause is the cornerstone of the General Agre¢roa
Tariffs and Trade GATT "), whose main aim is to liberalize trade. Not otitgde as such, but also all
domestic instruments which affect trade must respbes principlé. Why liberalize trade?
International trade is one of the most effectiveldofor the promotion of development and the
eradication of poverfy In the words of Burda‘la libéralisation des échanges participe au
développement économique de tous les Etats, ridaidt de la vie, stimule la croissance et, sans
doute, contribue au maintien de la paixinternational trade allows countries to gain ast¢edoreign
markets at a reduced cost by limiting tariffs. Ho@nomic theory of comparative advantage suggests
that trade liberalization is not a zero sum gamerhther that it contributes to an increase in both

domestic and global welfare. Accordingly, tariffedaother barriers obstruct global welfare and sthoul

Y Luis Castellvi Laukamp graduated from the Uniitgrsf Barcelona in 2009 with a degree in Law and
works in the litigation department of Clifford Cham which is specialized in IP. He is coachingdiima
matets Moot Team in the ELSA Moot Court Competition oWTO Law. Email:
luis.castellvi@cliffordchance.com

1 Mitsuo Matsushita, Thomas J. Schoenbaum and $&ravroidis,The World Trade OrganizatioiThe
Oxford International Law Library, New York, 200&,202.

2 Lukasz Gruszczynskiihe EC General System of Preferences and IntemmtiObligations in the Area of
Trade — The Never-Ending Storgvailable athttp://works.bepress.com/luksupraz_gruszczynskili&st
visited on the % of June 2009).

®  Julien Burda, “Lefficacité du mécanisme de raégat des différends de I'OMC: Vers une meilleure
prévisibilité du systéme commercial multilateral8(2) Revue québécoise de droit internatio(2005), at
2.
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therefore be reduced step by step in order torftibiralization. In this respect, the success AflG,
since 1947, and of GATT within the World Trade Qrigation (WTO"), since 1995, is apparent:

“les droits de douane sur les marchandises sormaa'hui de 6,3% au lieu de 80% en 1947”

However, there are several arguments against fegke tthat we should also bear in mind,
especially taking into account the current econotnigis. Laurence Boy has written thah certain
nombre de crises ont révélé que la libéralisatianae mondialisation ne présentent pas que des
aspects positifs mais qu’elles comportent de nombrisque®. This is especially true in the case of
developing countries, which have argued thia¢ ‘GATT world trade system operates in a manradr th
inhibits the economic development of societies withker international economic statfisTo put it
another way, some developing countries feel thay tbannot compete for export markets with
developed countries. The MFN rule is an impedimestause it provides for non-discriminatory

access to export markets, regardless of the Iéwdshelopment of the exporting courltry

While a system of preferences aimed at developmgities does exist, the WTO cds€-
Conditions for the Granting of Tariff Preferences Developing Countriés("EC-Preferences")
demonstrates that the preference-granting entitesely, the developed and industrialised courjtries
very often ‘succumb to the temptation to use the preferendersgsas part of the ‘bargaining chips’

of diplomacy?® rather than for the benefit of developing coustfie

4 \bid.

Laurence Boy, “Le déficit démocratique de la mahsation du droit économique et le réle de laiétdc
civile”, (3-4) Revue internationale de droit économiq@603), at 476.

John H. JacksonThe World Trading SystemMassachusetts Institute of Technology, Cambridge,
Massachusetts, 1997, at 159.

Matsushita, supra note 1, at 220.

Panel ReportEuropean Communities-Conditions for the GrantingTefriff Preferences to Developing
Countries WT/DS246/R; and Appellate Body Repdeijropean Communities-Conditions for the Granting
of Tariff Preferences to Developing Countri®#éT/DS246/AB/R, 7 April 2004.

Jackson, supnaote 6, at 159-160.

% |n addition, from an economic perspective it iTlear whether tariff preferences yield higher et

welfare. According to Patrick Low, Robert Hudec siolered thatthe putative effects of preferences cannot
always compete, and even if they can, the degremmpetition they bring is less that under an MFN

BARCEL-1/138075/03 -3- e



This essay will examine tHeC-Preferencesase and its consequences. It will be divided into
the following parts: first, the factual and legaickground to the dispute; second, the old Geneghliz
System of PreferencesHC's GSP'); third, the Panel and the Appellate Body repasts EC-
Preferencesfourth, the new Generalized System of Prefere(it&S's GSP+') and its possible WTO
inconsistency. Finally, the conclusion will refleapon the role of the generalized system of

preferences (GSP') in promoting development.

2. Factual and legal background to the dispute

The EC-Preferencegase involved the interpretation of the GATT “Elivadp Clause” and its
relation to Article | of the GATT. This article ctains the MFN principle, which requires WTO
Member countries to make any favourable trade rtreat of goods from one WTO Member
“immediately and unconditionally” available to imp®from all other WTO Membe'rs The principle
of reciprocity or non-discrimination was based dre tprinciple of sovereign equality under
international law, which in turn was predicated migbe assumption that nation states had identical

abilities. Article | of GATT transposed equalityder international law into the economic fi&ld

In the 1960s and 1970s, developing countries ehgdld this assumption, arguing that their
exports should receive generalized preferentiattnent so as to advance their economic prospects
and development. In their view, the MFN principid dot take into account the inequality between
countries, which were in different stages of depeient. This was the birth of the concept of Special
and Differential Treatment §DT") from which the Enabling Clause would later engereDT was

based on the argument that ‘equal treatment coaltliee equality only among identical parties’ and

regimé. A good deal of empirical analysis suggests tieferences have tended to offer relatively small
gains to relatively few countriesThus, Hudec believed that an MFN-based regiméhés only genuine
protection available to developing countries. Se¢ri€ék Low, “Developing countries in the multilagr
trading system: the insights of Robert E. Hude@{43Journal of World Trad€2003), at 808.

" Maureen Irish, “GSP Tariffs and Conditionality: @omment on EC-Preferences”, 41(#urnal of World
Trade(2007), at 683.

12 Cosmas Milton Obote Ochieng, “The EU-ACP Econoiartnership Agreements and the “Development

Question”: Constraints and opportunities posed ticla XXIV and special and differential treatment
provisions of the WTO”, 10(2Journal of International Economic La{2007), at 374.

BARCEL-1/138075/03 -4 - e



that only SDT could mitigate the negative effe€tsconomic asymmetries between the developed and
developing countrigs®. Developing countries tried to increase their uafice in international

economic relations through the Group of*77

The Group of 77 pushed for the establishment ofthiéed Nations Conference on Trade and
Development UNCTAD") in 1964 as a permanent intergovernmental bodyaddition, it also
lobbied the GATT for the addition of Part IV (Tradad Development). Part IV of GATT came into
effect on the 2% of June 1966. It contains 3 articles: (i) Prineipland objectives (Art. XXXVI

GATT); (ii) Commitments (Art XXXVII GATT); and (ii) Joint Action (Art. XXXVIII GATT).

In principle, none of the articles contained in GARart IV creates binding legal obligations.
They are just “good intention” clauses, a wish. lihis is at least how authors like MatsusHijta
Milton® and Breda dos Santdsiew them. However, other authors like Raj B&hkelieve that there
is a substantive “hard law” content in Part IV. dny case, what is indisputable is that Part IV
influenced the creation of the Enabling Clause. ptieciple of non-reciprocity, analysed below, was
established for the first time in Art. XXXVI.8 GATY Part IV “entailed a new perception of

developing countries concerning the means throulgichwthey could achieve development. One of

3 bid.

" The Group of 77 was founded on thé"18 June 1964 by 77 developing nations that wamttepromote

their common economic interests and increase taigaining capacity in the United Nations. The dift
member states (which nowadays are 130) can be etidakhttp://www.g77.org/doc/members.htr{last
visited on the 4th of June 2009).

5 Matsushita, supra note 1, at 223.

16 Milton, supra note 12, at 374.

" Norma Breda dos Santos, Rogério Farias and Rbphagha, “Generalized System of Preferences in

General Agreement on Tariffs and Trade/World Tr&tganization: History and Current Issues”, 39(4)
Journal of World Trad€2005), at 642-643.

18 Raj Bahla,Modern GATT Law. A Treatise on the General Agre¢rsenTariffs and TradeSweet and

Maxwell, London, 2005, at 1059-1060.

19 Ppetros C. MavroidisTrade in Goods. The GATT and the Other AgreemeetlBting Trade in Goods
Oxford University Press, New York, 2007, at 142.
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the most direct means was the developed countni@s-reciprocity of concessions for developing

counterparts®.

UNCTAD set up a Special Committee on PreferenceldB8 that worked with the Organization
for Economic Co-operation and Developmer®@ECD") Trade Committee. In October 1970, both
Committees adopted the so-calledigteed Conclusiori§' on the establishment of a GSP. However,
the GSP could not yet be applied due to Art. 1.xhef GATT. As a consequence, GATT Members
agreed, in June 1971, to a ten-year waiver. The@ervauthorized each industrial country to establish

its own GSP scheme, providing that each of thoserase benefited all developing countffes

Although the waiver expired in 1981, as part of y@kRound, GATT Members adopted a
declaration entitled Differential and More Favourable Treatment, Recigtp and Fuller
Participation of Developing Countrigsmore commonly known as the Enabling Clause vatg for
the extension of the GSP scheme, which continuebetan effect today. Ih terms of concrete
measures in favour of developing countries, thebltng Clause transformed the ten-year waivers for
GSP and trade preferences among developing cosritiie permanent arrangements. In this regard,
the clause did not create any new legally bindibgations for developed countries: it merely made

the legal introduction of preferential and non-neical market access schemes less problefifatic

The first paragraph of the Enabling Clause contdires permanent waiver from the MFN
obligation: ‘Notwithstanding the provisions of Article | of tBeneral Agreement, contracting parties
may accord differential and more favourable treatint developing countries, without according
such treatment to other contracting partied\part from this paragraph, other provisions hmet

Enabling Clause were subject to contestatioe@iPreferencesParagraph 2(a) states that developed

20 Breda dos Santos, supra note 17, at 642.

2L For a study of the contents of the “Agreed Cosidins” and its influence in the GSP see Henningeles

WTO-Recht und “Entwicklungslander”. “Special andfdrential Treatment for Developing Countries” in
multidimensionalen Wandel des WirtschaftsvolketgcBerliner Wissenschafts-Verlag, Berlin, 2006, at
325-328.

22 Jackson, supra note 6, at 322-323.

% Breda dos Santos, supra note 17, at 652.
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countries may accord differential treatment in adaace with the GSP. Footnote 3 to this paragraph
specifies that the GSP should be applied tescribed in the Decision of the CONTRACTING
PARTIES of 25 June 1971, relating to the establisttnof generalized, non-reciprocal and non

discriminatory preferences beneficial to the depilg countries.

Preferences under the GSP have been rather corsigyén particular, theytfave engendered
highly contentious legal (e.g. their relationshipttwArticle | of the GATT most-favoured-nation
principle), political (e.g. their use as politicééverage against developing countries) and economic

debates (e.g. whether they have been efficierdasting developing country export-led growth)

A recent and prominent example of this is the BESP, which was challenged as WTO
inconsistent by India. India benefited from the §G3SP°. However, 12 developing countries
mentioned in a closed list received extra prefezsrmecause they were beneficiaries of the special
arrangement to combat drug production and traffighf'Drug Arrangements”). India affirmed that
this was a violation of Art. 1.1 of the GATT thabwd not be justified by the Enabling Clause.
According to India, when a GSP donor grants a peefe on a particular product, it must extend that
preference to all developing countries, with thdéyaexception being the least developed countries
("LDCs"), which are able to receive even greater prefa¥enAs the preferences granted by the EC
were only for the 12 countries included in the ebbdist, with no possibility of adding new coungije
India contended that this was a violation of tha-dscriminatory requirement of both Art. 1.1 okth

GATT and the Enabling Clause.

At the outset, India challenged both the Drug Agements and the special incentive
arrangements for observance of environmental asalitastandards. However, on thé"28 February
2003, ‘India dropped its challenges to all aspects ofEnabling Clause incentive schemes other than

to the Drug Arrangements, apparently because thegDArrangements had the greatest negative

24 \bid, at 638.

% The list of beneficiary countries of the EC'S G&Pplaced on the Annex | of the mentioned Council

Regulation (EC) No 2501/2001 applying a schemeeoiegalized tariff preferences for the period fréma 1
January 2001 to the 31 December 2004, OJ 2001 1346
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commercial impact on India and India did not wishprejudice its claim by raising more politically
sensitive trade labour and trade-environment is&tlef\s Pakistan is India’s main competitor in
Asia, India estimated that its textile industry hsdfered trade diversion to the extent of 250ionill

euros annually as a consequence of the EC'$'GSP

How did the EC respond to those claims? | will pdeva brief summary of the EC's defence

before analysing the EC's GSP and the Panel andlliappBody reports about it:

First of all, according to the EC, the Enabling@a did not create an exception to Article | of
GATT, but removed GSP schemes altogether from ¢lverage of Article | of GATT. This argument
was important because India’'s complaint allegedotation of Art. | of the GATT but not of the
Enabling Clause, and the panel can only adjudidaiens brought before it. As explained below, both

the Panel and the Appellate Body dismissed thisraemt.

Once it was clear that GSP preferences fall uAder.1 of the GATT, it was also clear that
India had made @rima facie case of violation. Could the EC invoke the Enaplidlause as a

defence? They had three arguments to do so:

First, Paragraph 3(c) of the Enabling Clause stttat any differential and more favourable
treatment hall in the case of such treatment accorded bgldped contracting parties to developing
countries be designed and, if necessary, modifeedgspond positively to the development, financial
and trade needs of developing countridhe EC alleged that this article authorizes erefices to be

modified to respond to the different needs fromhedeveloping country.

Second, the EC interpreted the term “discrimindti@s meaning arbitrary differences in the
treatment of similarly situated entities. Thus,l@sg as the differences are justified by a legitana
goal and are reasonable because they pursue jaidiob, there is no discrimination.

% Gregory Shaffer and Yvonne Apea, “Institutionalo@es in the Generalized System of Preferences:Cas

Who decides the conditions for Trade preferencés?llaw and Politics of Rights”, 39(8purnal of World
Trade(2005), at 983-984.

27 \bid.
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Third, paragraph 2(a) of the Enabling Clause stttat the provisions of paragraph 1 apply to
“Preferential tariff treatment accorded by develommuhtracting parties to products originating in
developing countries in accordance with the GSFhus, it does not require preference-granting

nations to grant preferencesatib developing countries.

Both the Panel and the Appellate Body found the SEGSP to be WTO inconsistent.
However, there were significant differences in threspective interpretations of the aforementioned
legal terms. Those differences justify a separatdyais of both reports. | will firstly provide aiéf

description of the EC's GSP in order to facilitdte understanding of the reports.

3. The European Community's old Generalized System d?references (EC's GSP)
The EC's GSB provided five different schemes. Developing coiestwere granted different tariffs

and products coverage according to the scheme wiashapplied to them:

(@) General GSP, benefiting all developing countries.(A).

(o) Special incentive arrangements for observance weiraammental and labour standards
(Art. 8).

(c) Special arrangements for LDCs or so-called “EvengillBut Arms” arrangements (Art.
9).

(d) Drug Arrangements (Art. 10).

The tariff modulation classifies goods into “vemmsitive”, “sensitive”, “semi-sensitive” and
“non-sensitive” products.Roughly speaking and with few exceptions, benefigauntries receive
tariff reductions of 15 percent, 30 percent, 65qgeett and 100 percent, respectively, off the usual
MFN rate for goods in each categ6fy, The most important exception to this rule is tieatment for

LDCs, which enjoy duty-free status in all categemé goods but arms.

% Council Regulation (EC) No. 2501/2001 of 10 Debem2001 applying a scheme of generalized tariff

preferences for the period from 1 January 2002L.t&&cember 2004, OJ 2001 L 346/1.

2 Gene M. Grossman and Alan O. Sykes, “A prefezenc Development: The Law and Economics of GSP”,

WTO Law and developing countrjesdited by George A. Bermann and Petros C. Maigpidambridge
University Press, New York, 2007, at 260.
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Special incentive arrangements for observance wf@mental and labour standards provide
additional preferences to countries that applytfem and satisfy some requirements. The labour
arrangement applies to developing countries whases lincorporate the substance of certain
International Labour Organization Conventions esdato subjects such as forced labour, freedom of
association, right to collective bargaining, nogetimination and child labour (Art. 14). The
environmental arrangement applies to goods fronntt@ms whose national laws incorporate the

substance of international standards concerningisasle management of tropical forests (Art. 21).

The Drug Arrangements, the most relevant schemii®essay as it was the only one that was
finally challenged by India, was made availableltb South and Central American developing
countries, plus Pakistan. All of these countried imacommon the fact that they had been strugdbng

reduce drug production and trafficking.
As Raj Bahla rightly noticefl, a couple of considerations could be made inrtspect:

First of all, the fact that Pakistan, but not Indjaalified for the Drug Arrangements, annoyed
India. The EC (particularly the United Kingdom, lits unique history and knowledge of the Indian
subcontinent) should have foreseen this problenpafgntly, one of the reasons for the inclusion of
Pakistan in the Drug Arrangements was in returnit®icooperation against Taliban and Al-Qaeda

after the September 11 attatks

Second, at least one EC member (the Netherlands)axalaws about drugs. There is a
contradiction between fighting narcotics througider preferences and discriminating between Third
World countries on this basis, on the one hand, rtchaving EC-wide rules against drugs, on the

other hand.

%0 Bahla, supra note 18, at 1068.

31 Shaffer and Apea, supra note 26, at 986.
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4, The report of the Panel

There were three substantive issues that had tesodved by the Panel:

First, was the issue of the relationship betwédwnMFN obligation of Article I.1 of GATT
and the Enabling Clause. Can the Enabling Clausdebened an exception or does it remove GSP

schemes altogether from the coverage of ArticieGATT?

Second, and related to the previous issue, wasgubstion of who had the burden of proof

under the Enabling Clause.

Third, the Panel had to decide whether there wasstdication for the Drug Arrangements

under the Enabling Clause, especially regardinggraph 2(a).
We will study each of these issues separately.

(@) Relationship between the Enabling Clause and Art..1 of the GATT

This question had already been studied by somdasshioefore the report from the Panel was
published. As a matter of fact, the legal statushef Enabling Clause was far from being clear. In a
premonitory article that anticipated the judgmefithe Panel, Barteléreached the conclusion that the
Enabling Clause functions more as an “exceptiontte GATT than as an independent WTO
instrument. In his opinion, the Enabling Clauseldmot be defined as a waiver because it does not
mention Article XXV.5 of GATT (the waiver provisigrand also because it is not included in the list
of waivers set out in the footnote to paragraph)i(i{i) of “the language of Annex 1A incorporating

the GATT 1994 into the WTO Agreenient

The Panel examined the relationship between théllBgaClause and Art. 1.1 GATT, and
also studied the Appellate Body ReportUs - Wool Shirts and Blousésin this case the Appellate

Body held that there are two criteria for determgnivhether a rule constitutes an “exception”: (i) i

32 |orand Bartels, “The WTO Enabling Clause and fAasiConditionality in the European Community’s GSP

Program”, 6(2)Journal of International Economic La{2003), at 514-517.

33 Ppanel Report, supra note 8, at para. 7.35.
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must not be a rule establishing legal obligationsitself; and (ii) it must have the function of

authorizing a limited derogation from one or moosigive rules laying down obligations.

The Panel then applied the test to the Enablingsef4 and affirmed thatthe legal function
of the Enabling Clause is to authorize derogatioonf Article 1.1, a positive rule establishing
obligations, so as to enable the developed couwntrieter alia, to provide GSP to developing
countrie$. Thus, there is no legal obligation in the EnagliClause requiring developed countries to
provide GSP to developing countries. The word “mewyparagraph 1 of the Enabling Clause makes
the granting of GSP clearly an opticather than an obligation. In addition, this optisrsomewhat

limited because the GSP has to gerferalized, non-discriminatory and non-reciprdcal

The Panel concluded thahé Enabling Clause meets the two criteria thatAlppellate Body
established in US — Wool Shirts and Blouses foerd@hing whether a particular provision is in the
nature of an exceptidff. The Enabling Clause was, therefore, defined axaeption to Article 1.1 of

the GATT®.

(b) Burden of proof under the Enabling Clause

The burden of proof issue has been studied befueafier the publication of the Panel report.
Grando wrote a detailed article about it which higlits not only the importance of this issue, Haba
the confusing state of WTO jurisprudence. Sinceblg@estions about the burden of proof have been

raised in almost every case and have determinegduticeme of many of them.

% \bid, at para. 7.38.
% |bid, at para. 7.39.

% The judgment of the Panel regarding the relatignsf the Enabling Clause and Article 1.1 of th&T&

was not unanimous. See paras. 9.1-21.
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The burden of proof is a concept related to the dhwvidence, “which tells us which party —
plaintiff or defendant — in a case must provideopraf a determinate issue at the risk of having the

adjudicator rule against it with respect to thaties®’.

In his insightful article about the Enabling ClaiiseBartels wrote that the developing
complaining party will have the burden of provirt the measure at stake does not fall under the

protection of the Enabling Clause. This is exaathat the Appellate Body held BC-Preferences

However, the findings of the Panel regarding te®ie were rather different. In its view, it is
enough for a complaining party, when challengingeasure that has been taken under the Enabling
Clause, to claim only a violation of Art. | GATT hiis, ‘it is sufficient for India to demonstrate an
inconsistency with Article 1.1. It is not the task India to establish further violations of possibl
exceptions provisions that could justify the ingstasicy of the European Communities’ measure with
Article 1.1°%.

(c) Is there a justification for the Drug Arrangements in the EC's GSP under the

Enabling Clause?

The Panel found that the relevant portions ofEhabling Clause were ambiguous. In light of
the Vienna Convention on the Law of TreatiegGLT "), the Panel analysed the context of the text,
its purpose and other aids to interpretftitte’ Panel therefore considers it helpful to revibes drafting
history in UNCTAD and to identify the intention thie drafters on issues relating to the GSP

arrangements®,

The Enabling Clause mentions the waiver grantetPifil, which in turn mentionsriutually
acceptablé preferences. Those preferences were negotiatddrudNCTAD and embodied in the

“Agreed Conclusions”. After having examined therhe tPanel found there was nothing in the

Michelle T. Grando, “Allocating the burden of pfan WTO Disputes: A Critical Analysis”, 9(3)ournal of
International Economic La2006) at 615.

3 Bartels, supra note 32, at 518.

3 panel Report, supra note 8, at para. 7.40.

0" |bid, at para. 7.80.
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“Agreed Conclusions” that seemed to contemplaterigination among developing countries on the
basis of their development or other needs, excepthie special treatment of LDCs (pursuant to

paragraph 2(d)) ana priori limitations™.

Thus, the Panel stated thdbdtnote 3 as context for paragraph 2(a) does natharize
preference-giving countries to differentiate amat@yeloping countries in their GSP schemes, with

the exception of the implementation of a prioriitations’ .

In addition, the Panel found thahe term "developing countries" in paragraph 2(apsld be
interpreted to mean all developing countti€sexcept when developing countries were implementin

a priori limitations.

To sum up, according to the Panel, the term “disoation” has a neutral meanitig
Developed countries must therefore treat all dgaelp countries in exactly the same way, with the
only exception ok priori limitations and the special treatment for LDCsu3hthe Panel concluded
that the EC had failed to demonstrate that the Paugngements were justified under paragraph 2(a)

of the Enabling Clauée

As explained below, the Appellate Body reversedéhinding in its report and interpreted the
case in a rather different manner, though its amich regarding the WTO inconsistency of the EC’s

GSP remained the same.

*1 Ibid, at para. 7.116. According to the Pamepyriori limitations may be used to set import ceilingsasao

exclude some imports originating in individual dexgng countries where the products concerned reach
certain competitive level in the market of the prehce-giving country.

“2 " |bid, at para. 7.170.
3 \bid, at para. 7.174.

4 Shaffer and Apea, supra note 26, at 988.

5 Panel Report, supra note 8, at para. 8.1(d).
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5. The report of the Appellate Body

(@) Relationship between the Enabling Clause and Arl.1 of the GATT

Regarding the placement of the Enabling ClauséénWTO legal order, the Appellate Body
upheld the findings of the Panel. Given that thalting Clause allows WTO Members to grant tariff
preferences to developing countries, it must besicemed as an exception of the MFN principle
Furthermore, the Appellate Body also affirmed thdien there is a conflict between the MFN

principle and the Enabling Clause, the latter tgkesedence over the forrier

However, the Appellate Body added a nuance that ingubrtant consequences while
interpreting the issue of the burden of proof. THmabling Clause authorizes developed country
Members to grant enhanced market access to profitantsdeveloping countries beyond that granted
to products from developed countries. This is idashto provide developing countries with increasing
returns from their growing exports, which is ceticfor those countries’ economic development.
According to the Appellate Bodyttfe Enabling Clause thus plays a vital role in podimg trade as a
means of stimulating economic growth and developnherthis respect, the Enabling Clause is not a
typical ‘exception’, or ‘defence’, in the style Afticle XX of the GATT 1994, or of other exception

provisions identified by the Appellate Body in joe¢ cases®,

As Iboro explains in his article about the Enabli@gusé’, the Enabling Clause is not a
positive rule establishing obligations in its owght but it is something more than a mere exception
Despite the fact that it exists in response toNt#eN obligation, once a GSP scheme is set up, its
validity is only determined according to the prasis of the Enabling Clause. In this sense, the
Enabling Clause qualifies as a framework or a s&liiding regime, a provision that exists without

recourse to another whether for purposes of vgliditterpretation, delimitation or existence. The

Appellate Body Report, supra note 8, at para. 99.
" \bid, at para. 102.
8 |bid, at para. 106.

49 Aniekan Iboro UkpeDefining the Character of the Enabling Clause: Todga more Beneficial GSP

Schemeavailable ahttp://ssrn.com/abstract=12657@ast visited on theof June 2009), at 4-5.
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other GATT exceptions merely exempt GATT-incongisteeasures in a prior defined framework,

but they do not create frameworks in themselves.

(b)  Burden of proof under the Enabling Clause

“Generally speaking, an exception does not haveetsgecified in a claim because it is the
responsibility of the state relying on an exceptiorraise it in litigatiori*®. However, this principle
was questioned by the Appellate Body BC-PreferencesFirstly, the Appellate Body said the
Enabling Clause is not a typical exception. Secognitile Appellate Body affirmed that it does not
suffice in WTO dispute settlements for a complainanallege inconsistency with Article .1 of the
GATT 1994, if the complainant seeks also to ardna¢ the measure is not justified under the Enabling
Clause. This is especially so if the challengedsues like that at issue here, is plainly takerspant

to the Enabling Clause

To put it briefly, a challenge to a GSP schemetassteps. First, the plaintiff must allege tha th
GSP is inconsistent with Article 1.1 GATT. Secohd, must also allege that it is not justified unither
Enabling Clause. However, the Appellate Body did set the bar too high. It affirmed that the
plaintiff was required only to identify the prowsis of the Enabling Clause with which the GSP
scheme was allegedly inconsistent and did not tevéurden of establishing facts necessary to prove
an inconsistency. Subsequently, the defendant haille the burden of proving that there was no

inconsistency.

In conclusion, it seems that there are now two gypé exceptions in WTO Law: ordinary
exceptions (waivers) and special exceptions (treblimg Clausey. The soundness of this approach is

highly arguablé® and further confuses jurisprudence on the atibbubf the burden of proof.

0 James Harrisson, “Legal and Political OversightV8TO Waivers”, 11(2)Journal of International

Economic Law(2008), at 420.

1 Appellate Body Report, supra note 8, at para. 110

2 |bid, at para. 115.

3 Harrisson, supra note 50, at 420.

> Mavroidis, supra note 19, at 143.
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According to Grando, the jurisprudence has also created what appear @aatificial differences
between provisions, which raises questions abautdlevance of the criteria employed to distinguish
provisions that must be proved by the defendamh fitwose that must be proved by the complainant.
Panels and the Appellate Body have got so entangltte details of those distinctions that theynsee
to have neglected the basits In her view, it may be time to reflect upon thasiz question of why
the burden of proof should be attributed to a gipanty. Both the Panel and the Appellate Body
should do their best in order to produce a considiiee of jurisprudence, to be used as a predietab

model to solve future cases.

What is clear is that the Appellate Body revergeslfindings of the Panel on the issue of burden
of proof. From now on, it will not be enough foretlcomplaining party to claim only a violation of
Art. | GATT. The complaining party will also have identify the provisions of the Enabling Clause
with which the scheme is allegedly inconsistent.

(c) Is there a justification for the Drug Arrangements in the EC's GSP under the
Enabling Clause?

The Appellate Body agreed to some extent with theeR in that it considered that the EC’'s GSP

was WTO inconsistent. Nevertheless, its argumendsirgerpretation of the controversial terms of the

Enabling Clause were rather different.

In the words of Shaffer and Ap€athe Appellate Body gave a negative meaning toteine
“discriminatory”: preference-granting countries ddifferentiate between developing countries taking
into account their different development contekis, while respecting the conditions of the Enabling

Clause.

The Appellate Body was of the view thatby" requiring developed countries to ‘respond

positively’ to the ‘needs of developing countrieghich are varied and not homogeneous, paragraph

% Grando, supra note 37, at 655.

% Shaffer and Apea, supra note 26, at 988.
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3(c) indicates that a GSP scheme may be ‘non-discstory’ even if ‘identical’ tariff treatment isoh

accorded to ‘all’ GSP beneficiarig¥.
However, there are three conditions that a GSP saiistfy in order to be allowed:

First, the identified “development, financial andde need” must meet an “objective standard”.
According to the Appellate Bodyptoad-based recognition of a particular need, set io the WTO
Agreement or in multilateral instruments adoptedrigrnational organizations, could serve as such

a standard®®,

Second, the particular need at issue must, by its nature, soich that it can be effectively

addressed through tariff preferentes

Third, “a sufficient nexus should exist between, on the havel, the preferential treatment
provided under the respective measure authorizegpdnagraph 2, and, on the other hand, the

likelihood of alleviating the relevant developmdimancial [or] trade neetf®.

Moreover, and as a consequence of the previousnamjy the Appellate Body also reversbd
Panel's finding, in paragraph 7.174 of the PanepdRe that the term developing countries in
paragraph 2(a) of the Enabling Clause should besnpteted to mean all developing countfies
According to the Appellate Body, “developing couest may meanless than alldeveloping

countrie&.

In spite of those reversals, the Appellate Body, susprisingly, reached the same conclusion as
the Panel: the Drug Arrangements were not WTO-stesi. It reached this conclusion for the

following two reasons:

" Appellate Body Report, supra note 8, at para. 165

8 |bid, at para. 163.
¥ |bid, at para. 164.
0 bid.

1 |bid, at para. 176.
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First, the drug-related preferences were availably to a closed list of 12 countriesas' the
European Communities itself acknowledges, accordiagefits under the Drug Arrangements to
countries other than the 12 identified beneficiarigould require an amendment to the Regulation.
Such a ‘closed list’ of beneficiaries cannot enstina the preferences under the Drug Arrangements

are available to all GSP beneficiaries sufferingrfrillicit drug production and traffickirg.

Second, there were neither criteria for the sedaadf the countries, nor mechanisms for adding or
deleting countries as their circumstances changleds, ‘although the European Community claims
that the Drug Arrangements are available to all eleping countries that are ‘similarly affected by
the drug problem’, because the Regulation doeslafihe the criteria or standards that a developing
country must meet to qualify for preferences unther Drug Arrangements, there is no basis to

determine whether those criteria or standards dseriminatory or not®.

As a consequence, the Appellate Body found thettB8 had failed to prove that the Drug
Arrangements met the requirement in footnote 3 i@y be “non discriminatory”. Accordingly, the
Appellate Body upheld, for different reasons, tlaaét's conclusion, in paragraph 8.1(d) of the Panel
Report, stating that the EGalled to demonstrate that the Drug Arrangements gustified under

paragraph 2(a) of the Enabling Clau$é

2 |bid, at para. 187.
% |bid, at para. 188.
®  |bid, at para. 189.
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6. The new Generalized System of Preferences

In response to the Appellate Body’s report, the fe@esigned its GSP system. Regulation
980/200%°, which entered into force on th& af July 2005, sets out the rules for the operatibthe
EC's GSP+ for the first three years (2006-2008)addition, a new Regulatihhas recently been
adopted for the period 2009-2011. However, asrtéig Regulation reflects the basic provisions of the

EC's GSP+ and only introduces small changes, thedbthis section will focus on the EC's GSP+.

In place of the drug-related preferences, the Epgses to provide additional GSP benefits to
countries that have ratified certain key internagiareaties relating to labour standards, humgimsi
good governance and environmental protection. Th&duth and Central American nations that are
initially eligible appear on a list, and they aregsely the same as those that received the éfated
preference under the prior scheme. Both India akisBan are missing from the list. This means that
Europe has managed to continue as before whilatitacindia by excluding PakistdnPakistan and
China are India’s major rivals in the textile sectNow both India and Pakistan are placed in an
equivalent legal situation. Moreovems' part of the EC’s tsunami relief package, Indiad benefit
from a reduced tariff rate for textiles of 9.5 pent compared to an MFN rate of 12 percent so that

India has expressed some satisfaction with the E&®ised programnié®.

The EC reduced its five GSP categories to threanbyifying the general GSP scheme,
keeping the Everything But Arms programme for LD@sd replacing the three special incentive
schemes for environmental protection, labour ptaiecand the Drug Arrangements with a new

scheme:
(@) The General Arrangement (Art. 7).

8 Council Regulation (EC) No. 980/2005 of 27 Jun@Rapplying a scheme of generalised tariff prefees

(Regulation 980/2005), OJ 2005 L 169/1.

8 Council Regulation (EC) No. 732/2008 of 22 Jubp& applying a scheme of generalised tariff prefees
for the period from 1 January 2009 to 31 Decemi@dri2and amending Regulations (EC) No. 552/97, (EC)
No. 1933/2006 and Commission Regulations (EC) N6012006 and (EC) No. 964/2007, OJ 2008 L 211/1.

7 Grossman and Sykes, supra note 29, at 266.

®  Shaffer and Apea, supra note 26, at 1006.
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products are considered eligible for preferentiehtment. This means that non-eligible products are
treated under the MFN rule. The excluded produats, dor example: agricultural goods,

pharmaceutical products, arms and ammunition. Tigéke products are divided into sensitive and

(b) A special incentive arrangement for sustainableslbgament and good governance (EC's

GSP+) (Arts. 8-11)

(c) A special arrangement for LDCs (Arts. 12 and 13)

The General Arrangement and the EC's GSP+ are dmidttive, in the sense that not all

non-sensitive categories (Art. 7 and Annex Il). Stive products are a mixture of agricultural, tiext

clothing, apparel, carpets and footwear items. Tieegive lower tariff reduction as compared to non-

sensitive products. Products that are classifieskasitive belong to those sectors of the EC ecgnom

which receive high protection.

The EC's GSP+ covers the same products as the@émemngement. In general, all sensitive

and non-sensitive products under the EC's GSP+ datg-free. In addition to ratifying and

implementing a list of 16 human rights and 11 ggodernance conventiotisbeneficiary developing

countries must satisfy two additional conditions:

% The list is placed in the Annex IIl of the Regdida 980/2005:

Conventions referred to in Article 9

PART A

Core human and labour rights UN/ILO Conventions

1.

2.

International Covenant on Civil and PoliticagRis

International Covenant on Economic, Social antutal Rights

. International Convention on the Elimination df Porms of Racial Discrimination

. Convention on the Elimination of All Forms ofdrimination Against Women

. Convention Against Torture and other Cruel, man or Degrading Treatment or Punishment
. Convention on the Rights of the Child

. Convention on the Prevention and Punishmertiofrime of Genocide

. Convention concerning Minimum Age for AdmisstorEmployment (No 138)

. Convention concerning the Prohibition and ImraggliAction for the Elimination of the Worst FornfsGhild
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First, a beneficiary developing country has to makeequest to that effect by the*3af
October 2005 (Art. 10.1(a)).

Second, the applicant must be a “vulnerable coliartgording to two conditions (Art. 9.3). A
vulnerable country is one (i) that is not classifigy the World Bank as a high-income country during
three consecutive years, and whose five largediosecof its GSP-covered imports to the EC
represent more than 75 % in value of its total @8%®red imports; and (ii) whose GSP-covered

imports to the EC represent less than 1 % in veldetal GSP-covered imports to the EC.

Labour (No 182)

10. Convention concerning the Abolition of Forceabbur (No 105)

11. Convention concerning Forced or Compulsory aljio 29)

12. Convention concerning Equal Remuneration of lsteth \Women Workers for Work of Equal Value (No 100)
13. Convention concerning Discrimination in RespgdEmployment and Occupation (No 111)

14. Convention concerning Freedom of Associatiah Rrotection of the Right to Organise (No 87)

15. Convention concerning the Application of the€Eiples of the Right to Organise and to Bargaitfi€@tively (No 98)
16. International Convention on the SuppressionRumdshment of the Crime of Apartheid.

PART B

Conventions related to the environment and governase principles

17. Montreal Protocol on Substances that Depletétone Layer

18. Basel Convention on the Control of Transboupdiéovements of Hazardous Wastes and Their Disposal
19. Stockholm Convention on Persistent Organicuarits

20. Convention on International Trade in Endang&pecies of Wild Fauna and Flora

21. Convention on Biological Diversity

22. Cartagena Protocol on Biosafety

23. Kyoto Protocol to the United Nations Framew@davention on Climate Change

24. United Nations Single Convention on Narcoticidgr (1961)

25. United Nations Convention on Psychotropic Sarists (1971)

26. United Nations Convention against lllicit Tiaffn Narcotic Drugs and Psychotropic Substanc8g}L

27. United Nations Convention against CorruptiorexMo).
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Therefore, this new incentive scheme targets smaller and mauierable’ developing
countries (and thus not larger countries such adid)i”®. However, if any of those vulnerable
countries tried to challenge the EC’s GSP+, it wiadrtainly find it difficult to do sO.

7. Compatibility of the new Generalized System of Prerences with WTO Law

The following section of this essay will analyse WTO consistency of the EC’'S GSP+. It
will reflect upon whether it meets the AppellatedBts criteria for differential tariff treatment of
developing countries. In addition, it will examitlee EC’'S GSP+ requirement that applicants must
have applied for by a certain date.

(@) The identified “development, financial and trade ned” must meet an “objective

standard”

What does Paragraph 3(c) of the Enabling Clauseanrby “development, financial and trade
need”? How can these needs be objectively idedifids mentioned, the Appellate Body affirmed
that "(...)when a claim of inconsistency with paragraph 3¢ciade, the existence of a ‘development,
financial [or] trade need’ must be assessed acamydio an objective standard. Broad-based
recognition of a particular need, set out in the @/Agreement or in multilateral instruments adopted
by international organizations, could serve as sactandard’® In saying this, the Appellate Body is

likely to have been referring to such instrumemstewdence of a standard.

0 Shaffer and Apea, supra note 26, at 1005.

L Many small developing countries have grave pmoklevhen they want to find financial and human

resources to participate in the WTO’s dispute setént proceedings. Asoke Mujerki, member of theaimd
Foreign service, wrote thatie majority of international trade lawyers familizith the WTO’s DSU are in
the United States, and hiring such lawyers woulst tloe developing country concerned tens of thalsan
dollars per case. In addition to problems of coioedion with such foreign lawyers, which include
educating them in the nuances of governmental jpsliand practices of many developing countries, the
costs of such representation are often prohibifivedeveloping country governmehtindia is one of the
largest developing countries and thus one of theerfrequent users of WTO dispute settlement. Bustmo
developing countries have neither the incentives th® resources to litigate. See Asoke Mujerki,
“Developing Countries and the WTO. Issues of Immatation”, 34(6)Journal of World Tradg2000), at
69.

2 Appellate Body Report, supra note 8, at para. 163
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On the one hand, Bartélsargues for a broad interpretation, submitting ttis term
“development need” should be understood as covefdogh economic and non-economic
considerations. He reaches this conclusion afterpreting some documents from the relevant context
such as the Appellate Body Reportd8-Shrimp’, the 1986 United Nations (UN) Declaration on the

Right to Developmefit and the 2002 UN Johannesburg Declaration on Sudtiai Developmefit

On the other hand, the Appellate Body stated tfit the context of a GSP scheme, the
particular need at issue must, by its nature, behdihat it can be effectively addressed througifftar
preference¥’. This assertion, which will be examined in greatetail below, certainly has an
economic connotation. Furthermore, this interpietais confirmed by the "Agreed Conclusions" on
the establishment of a GSP adopted in October h9T8e UNCTAD and the OECD, which state that
the objectives of a GSP are "(.increasing the export earnings of the Third Worldutries,

promoting their industrialisation and acceleratittgeir rates of economic growth

As for the fact that the selection of the benefiem of a GSP must be based on objective
criteria, it is arguable whether countries can béngd as similarly situated (namely, as having the
same tevelopment, financial and trade ne§dsn the basis of their commitments and adherdace
international treaties and conventions. Bartelssars that the criterion used by the EC's GSkwots
appropriate. In his opinion, the statement fromApeellate Body (...) is wholly different from giving
any importance to the formal act of ratifying sumnventions (this being an independent condition

for receiving the preferences). In fact, a courthat has not ratified a convention may have prdgise

3 Lorand Bartels, “The WTO Legality of the EU’sSB+ Arrangements”, 10(4Journal of International
Economic Law2007), at 874-877.

" WTO Appellate Body Report)S-Shrimp WT/DS58/AB/R, adopted 12 October 1998, paras—120.

S UN Declaration on the Right to Development, Adabtby General Assembly resolution 41/128 of 4
December 1986, available http://www.unhchr.ch/html/menu3/b/74.htffast visited on the 4th of June
20009).

® Johannesburg Declaration on Sustainable Developmeh September 2002, available at
www.un.org/esa/sustdev/documents/WSSD_POI_PD/EvBIBI_PD.htm(last visited on the 4th of June
2009), at para..5

" Appellate Body Report, supra note 8, at para. 164
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the same development needs as one thafthastually, there could also be countries that, mting
ratified particular conventions or internationadties, nevertheless observe the relevant requitsme

in their national laws.

Gruszczynski affirms that(:".) there are other criteria which reflect bettéretsituation of
potential beneficiaries®. He gives as an example the Human Developmentxifdpublished
annually by the United Nations Development Programwhich provides an assessment of country
achievements in different areas of human developrsech as level of poverty, literacy, education
and life expectancy. This would probably be a mobgctive standard to use while determining
whether two developing countries have the sadeyélopment, financial and trade needsnot.

(o) The particular need at issue must, by its nature, & such that it can be effectively

addressed through tariff preferences
A particular problem of the current design of tte@'€GSP+ is that there may be no direct link
between the particuladévelopment, financial and trade néed a country ("objectively" identified
by means of adherence to international treatiescangentions) and tariff preferences. As Baftels
comments, it is clear that tariff preferences aelikely to alleviate many needs that are mentibime

Annex Il of Regulation 980/206%

Should the EC's GSP+ then be considered as WTnhsigtent? Gruszczynski believes that
“(...) the relationship [between proposed action ahd alleviation of a particular need] can be

construed as being more indirect and remote (dng.requirement to adhere to a particular set of

8 Bartels, supra note 73, at 877.

9 Gruszczynski , supra note 2, at 11.

8 The Human Development Report 2008 can be comsulte in
http://hdr.undp.org/en/media/HDI_2008_EN_Tables tat visited on the™of June 2009).

8 Bartels, supra note 73, at 877.

8 Annex Ill includes conventions such as the Cotivanon the Prevention and Punishment of the Cririne

Genocide and the International Convention on thgpgssion and Punishment of the Crime of Apartheid.
Even if some of the developing countries had tek df suffering genocide or apartheid, it is difficto
imagine how these grave dangers could be alleviagethe mere fact of receiving tariff preferencesnf

the EC.
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conventions will only contribute indirectly to théleviation of certain economic neetf§) Actually,

there is a Communication from the Commission of 2@ of September 2004 that clearly
acknowledges(...) the link between development and the respdisit human and labour rights, of
the environment, and of principles of governafitéfo my mind, this interpretation could justify the

WTO consistency of the EC's GSP+.

(c) Deadline for requests

Regulation 980/2005 was adopted by the Counciher2f" of June 2005, while the deadline for
the submission of requests was set for the @1October 2005. There was no possibility of addin
new beneficiaries until 2009. As Gruszczynski pwintit, this short period may indicate that the
selection of conventions was made in order to Gualiedetermined countri&. As mentioned, with
the only exception of Pakistan, all the benefieisuof the EC's GSP also appear as beneficiarighe of
EC's GSP+. Furthermore, there are four new counthiat have joined the list (Mongolia, Sri Lanka,
Moldova and Georgia). However, despite the inclusd these new countries, it seems that the EC
made a conscious choice to limit the benefits utlderEC's GSP+ to those countries that previously

benefited from the Drug Arrangements.

Nevertheless, this defect may have been resolyeitid new Regulation 732/2008 on tariff
preferences. The regulation was adopted by the €loom the 22° of July 2008, while the deadline
for the submission of requests was set for the& &1October 2008, meaning that the term for
developing countries to prepare the request was eherter than with the previous Regulation
980/2005. However, Art. 9(1)(a) of Regulation 7388 includes a second paragraph with another
deadline on the 3Dof April 2010. This means that a country that cespwith all the requirements
after the 3% of October 2008 will still have a "second chante'request the granting of tariff
preferences. If the list of beneficiaries is therefreviewed on an annual basis, the current sclskame

8 Gruszczynski, supra note 2, at 13.

8 Communication from the Commission to the Courtbié European Parliament and the European Economic

and Social Committee, COM(2004) 461, Official Jalr@ 242 of 29.9.2004 (Communication), at 10.

8 Gruszczynski, supra note 2, at 15.
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be deemed flexible enough to respect the requirenwdrihe Appellate Body Report. It is not a closed

list anymore.

8. Conclusion

Do GSPs promote balance? Can they be considerese&d tools to foster development? On
the one hand, GSPs promote trade volume and egpamings in the preference-receiving countries.
Revenue gains are not irrelevant at all. GSPs entainly a form of development &% Furthermore,
“there is a growing consensus (...) on the needléaibility and progressivity in order to promote
development objectives in any future trade and atitipn rule-making initiative$’. The main idea
that underpins these arguments is that the traglésnaf developing countries are rather differeomnfr

those of developed countries. Thus, developing tmsnshould not be subject to the same trade.rules

Raj Bahla summarised this viewpoint with his usasduratenessThe calls to re-balance the
system by re-writing the rules governing it proaegkdrom a passionately held belief (...) that Third
World countries could not compete in the great garheross-border trade on an equal basis with
developed countries. The Third World needed tgméfferences to ensure access for its goods to
developed country markets. Through special marketess (...) poor countries would be able to
increase their exports and foreign exchange eamimg turn, they could use those earnings, and the
opportunities, linkages, and know how from increlegports, to diversify their economies. The end-
result would be reduced dependence on foreign tragdecifically, on imports from the developed

countries of the western worf§.

Moreover, in his article about SDT in the contexttbe EU-ACP Economic Partnership
Agreements, Miltof? studied international relations between the USthenone hand, and Western

European countries, on the other hand, after W& 1. In his opinion, the example of post war

8  Grossman and Sykes, supra note 29, at 274-277.

8 Hunter Nottage, “Trade and Competition in the WF®ndering the applicability of special and diéfetial
treatment”, 6(1Pournal of International Economic La{2003), at 46-47.
8 Bahla, supra note 18, at 1060.

8 Milton, supra note 12, at 391-392.
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US-Western Europe relations shows that a proper &D€me can be beneficial for all the parties in
the long term. If properly designed, SDT provisisugh as GSPs can provide win-win situations for

both developed and developing countries.

In addition, there are authors such as McKefzito consider that GSPs could also be used to
promote developing countries’ efforts to combatelie change. In his view, the EC's GSP+ is a good
example of this, because additional tariff prefee=nare available to vulnerable developing countrie
that have previously ratified and implemented santernational instruments such as the Kyoto

Protocol.

However, there is another side to the coin. Tha®been increasing questioning of the main
assumption of SDT, which is that less liberal trpdticies are optimal for developing countrieghis
line of questioning points to a growing body of lgtieal and empirical work suggesting that
developing country exemptions have had negatieetsffon developing countries], culminatiimgthe

view that certain trade policies need not differcarg development lin&¥.

Despite the fact that GSPs are supposedly desigmdetlp developing countries, they are
sometimes used as political tools by developed timsf, namely the US and the EC. From the
outset, Communist countries have been denied atoette US’ GSP. In addition, the US’ GSP
scheme also excludes from its coveragje)“countries that withhold the supply of vitalnemodity
resources (aimed at OPEC), countries that injure ¢dBmerce by affording preferences to other

developed countries, countries that do not enfartxtral awards in favour of US citizens, countries

Michael McKenzie, “Climate Change and the Gerneedl System of Preferences”, 11(3purnal of
International Economic La2008), at 679—695.

L Nottage, supra note 87, at 46-47.

% For an analysis of how GSP were implemented ates like Japan or the former Socialist countries o

Eastern Europe see Abdulgawi Yuduggal Aspects of Trade Preferences for DeveloptateS. A study in
the Influence of Development Needs on the Evolatidnternational LawMartinus Nijhoff Publishers, The
Hague, 1982, at 136-142.

% Robert Howse, “India’s WTO Challenge to Drug Emfment Conditions in the European Community

Generalized System of Preferences: A Little Knowas&€ with Major Repercussions for “Political”
Conditionality in US Trade Policy”, 4(Zhicago Journal of International La{2003), at 386.

BARCEL-1/138075/03 -28 - .



that aid terrorism (..)*. Similarly, there are grounds to support the thésat one of the reasons why
the EC granted preferential benefits to Pakistadeurthe Drug Arrangements was to obtain its
assistance against the Taliban in Afghanistan,rentdo help Pakistan deal with its drug trafficking
problem$®. Thus, it is clear that(%.) the beneficial welfare implications of GSFheames could be
frustrated by arbitrary decisions based on ‘impiess’ (likely driven by political/social prefereree

on the part of the developed couritfy

One of the most dangerous consequences of thisagprs that it may create unhealthy rivalry
between benefiing and non-benefiting developingintées’, which could cause a complete
breakdown of the entire GSP regithdn other words, the GSP may be used as bargaleiregage
and thus may finally ffagment coalitions among developing countriesrebg weakening their
bargaining power in relation to the most developedions®. As a consequencewhile the initial
purpose of the GSP was to create a general sysierdvance the interests of developing countries as
a whole, the proliferation of specialized preferemegimes with unilaterally determined conditions
has placed developing countries in a less-advamtagaegotiating situation®. This drawback was
illustrated by theEC-Preferencesase, where the beneficiaries of the Drug Arrareggmsupported

the EC while India challenged its regulation.

In their insightful article about the GSP, Shatiad Ape®* focus on the historical context of
the GSP. When the GATT was signed in 1947, the mtyjof Members of the current WTO were
either colonies or colonizing countries. The catimg countries granted these territories tariff

preferences because the territories were oftenadeas extensions of the state itself. On the ond,ha

% Mavroidis, supra note 19, at 147.

% Nottage, supra note 87, at 46-47.

% Mavroidis, supra note 19, at 147.

% \bid, at 147 on footnote 185.

% |boro, supra note 49, at 14.

% Breda dos Santos, supra note 17, at 660.

190" gshaffer and Apea, supra note 26, at 995.

101 1pid, at 991-992.
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it was the “white man’s burden” to assist with thevelopment of these “uncivilized” lands. On the

other hand, the preferences were part of largeeiippolicies.

The mix of self-interest and other more “altruisti@alues is a characteristic that applies
equally to preference schemes of the colonial rdata the US’ and the EC’s current GSP schemes. In
fact, the former imperial preferences schemes wWerg@redecessors of today’s GSP, which they were
intended to replace, on a “generalized” basis. Hawndt seems that it will be rather difficult to do.
The Appellate Body report iEC-Preferenceteft so many questions unanswered that it is rkety
that the GSP will be used at the arbitrary disoretf donor countries rather than as a tool toefost

progress in developing countriés

All'in all, there is no straightforward solution tiee problems of developing countries. In any
case, what is completely unacceptable is that, @dsein areas of interest to developed countries
(manufactured products), liberalization has proggdsquickly, in areas of interest to developing
countries (raw materials), this is hardly the ¢&stnstead of GSP schemes, non-discriminatory access
to the agricultural and textiles markets of donasuld be much more beneficial to developing

countries®

192 Moreover, from an economic viewpoint it is alsighly arguable whether GSP have been effective in
fostering growth among developing countries. Thare empirical studies that have concluded tifat)“
developing countries with more liberal trade padisiachieve higher rates of growth and developnfent t
countries that are more protectioriisChile and South Korea are two prominent examplesountries that
have boosted their growth rates by liberalizingléraSee Mavroidis, supra note 19, at 147.

103 Matsushita, supra note 1, at 221.

194 Mavroidis, supra note 19, at 148.
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