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Abstract

Despite a great amount of static and dynamic diffees among the countries characterized by a
relevant degree of territorial pluralism, the camstdiffusion ofintergovernmental relations (IGR)

structures and devices (understood as cooperatiedions among Executive branches) is a very
notable data. The paper analyf&znadas andSpairis IGR experiences stressing their analogies and
pinpointing their differences in order to find thariegated, profound and specific reasons of their

apparent success.
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Towards a compar ative framework for intergover nmental relations:

gleanings from two experiences’
Marco Mazzarella

1. Introduction
On method: terminology, fields and purposes ofrésearch.

Everyone can have a comparative worldwide outloagid as well as superficial, on a large
number of countries characterized by several kisfddivision of powers among different territorial
levels. We could refer, for instance, to “multilé&tates”, or “multi-layered Statésbut both these
locutions, for different reasons, appear a litlgbgguous, so it seems to be favourable to spealttabo
“compound Stated”or “territorial pluralisms®. It is not difficult to state a very wide diffusioof
forms ofintergovernmental relationshipbut | will give a more limited meaning to thispggssion:
not all kinds of cooperative relations occurring amdegyitorial different politiesthat compose these

legal order§ but only the onegrovided by their respective Executive branchasart from any

Paper presented at the EGPA Annual Conferenc@ @A0The Public Service Delivery in the Information
Ag€, Saint Julian’s, Malta, -5" September 2009, V STUDY GROUP ointergovernmentalism:
intergovernmental partnership and managing inteeyovnental relations globalty

PhD Candidate in Constitutional Law at Sant’AnB8ahool of Advanced Studies of Pisa. Email:
marco.mazzarella@sssup.it

I would like to thank Giuseppe Martinico and NataCaicedo Camacho for their suggestions. Usual
disclaimers apply.

As preferred by ®IRIERJ., The functions of intergovernmental agreements:-gdesblution concordats in a
comparative perspectiyén Public Law 2001, p. 139.

See,ex multis LUTHER J., The search for a constitutional geography and hisggraphy of Second
Chambersin ID., PASSAGLIA P., TARCHI R., A World of Second Chambeidilano, Giuffre, 2006, pp. 3 ff.

See, in the end,ARR0OzzA P., | rapporti centro/periferia: federalismi, regionalini e autonomiein Ip., DI
GIOVINE A., FERRARIG.F. (a cura di)Diritto pubblico comparatpRoma-Bari, Laterza, 2009, p. 763.

This seems to be the meaning used IBESRIN B., Mechanism for intergovernmental relations in
federations in International Social Science JournéiSSJ), 2001, 167, pp. 129 ff.: the Author, intfac
divides his lucid analysis of intergovernmental hetisms on the basis of the three traditional



consideration on the nature of the used competeriERat is in acceptance of a broad and subjective
notion of “Executive federalism”, typical of Amedn scholarfs therefore in opposition to the
meaning of the so-calledollzugsfoderalismysi.e. that type of federalism in which the ledisla
competences are assigned to the centre, whiledienestration and execution of laws remain within
the peripheral jurisdictidn This approach tends to overcome the usual tetogiwal distinction
between Anglo-Saxon federal systems’ scholars clwhwvould rather refer to “intergovernmental
relations” - and the other scholars - more fondexypressions like “co-operatiorét similid€. As a
result, any further typology of intergovernmentahoection (for instance, certain particular kindls o
legislative powers, such as the Spanilgyislacion basicd can be certainly useful, but perhaps as
context data only.

This phenomenon takes place by availing itselfrofrderesting variety of forms, but, at first
sight, the most surprising result is its diffusiarspite of some sharp differences among congiitati
frames, institutional structures and historical lations of these countries. Then, it above all
stimulates the investigation of the possible reasoh the success (at least apparently) of this
organisational and operational method, in spitghef various contexts which can be found in the

world.

The research, still at its embryo stage, derivesnfithe following impression: internal
intergovernmental relations form a polyvalent pattecapable of giving support to several,
heterogeneous institutional dynamics. The mainaivie of this working paper is to build (and try to
test) a criteria-framework to stimulate the init&éps of an analysis upon some of these institaitio

mechanisms, in order to discover whimtofound reasongiridescent or not) are able to pool all of the

Montesquieu’s branches in which it is possible itod# the powers he calls “governmental”’. Nevertiss|
it is clear that “Legislative mechanisms” are oalgort of appendix of the always pre-eminent Exeeut
ones.

The notion here used is widely approved yRER J.,(supra note 1), p. 136.

See,ex multis CAMERON D., SIMEON R., Intergovernmental Relations in Canada: The Emergent
Collaborative Federalismin Publius: The Journal of Federalisr82:2 (Spring 2002), p. 49.

See BRROzzAP.(supra note 3), pp. 790-791.
As referred by BIRIERJ.,(supra note 1), p. 136.



interested countries together into a sort of “isitage federalism”réctius “intra-polity territorial

pluralism”).

Methodologically, this implies the investigation tiie practical usefulness of such an
articulate pattern (and some of its important skade well) in a selected number of Countries,iand
addition, the attempt to perceive the concrete ohpéaintergovernmental relations on policy-making

processes.

First of all, | need to specify that some of my ickes could appear a bit arbitrary, especially
regarding the criteria used to seldet countriego be considered. All of these methodological cesi
find their roots in the fact that this brief papera fragment of a larger work (which is in progles
concerningcomparative intergovernmental relationsis necessary to exclude many examples from
the inquiry, so | prefer to focus upon two expecies However, they are very relevant and intergstin
mainly due to the fact that they belong to difféaréfamilies” in more than one way: the
intergovernmental systems taken into major conatder are Canada’s and Spain’s, although there
are certainly plenty of experiences rich in histand influential scholars’ contributions, so likewi
worthy of consideration in the following developrierof my inquiry: first of all United States,
Australia, Germany, Switzerland, Austria, but alsdy, Belgium and United Kingdom, and further

experiences like Mexico, Argentina, Brazil, Indiedahe Russian Federation).

Similar caveat have to be affirmed, on the one haedardingthe levels of government
focused on which are mainly two, the so-called “national’véé which has various names
(Federation, or Statetc, depending on the traditional category of teri@iopluralism), and the level
of government which is just below (Proviné@&munidad Auténomaand so on): the increasing role
(sometimes Constitution-based) played everywhere vagious types ofmunicipalities is not
considered On the other hand, | will not take into considiera all thetypes and scopes of public
functions and activities considerebut only the ones which are the closely relaieddme delicate

constitutional issues (such as the constitutiongllgranteed vertical division of powers, as will be

°®  For analogous choice and complaint, se®RRR J., (supra note 1), p. 135 andABIERON D., SIMEON R.

(supra note 6), p. 69.



stressed further), despite the fact that all canesconscious of the much larger spectrum of diesvi

in which it is possible to observe phenomena d@rgivernmental relations.

Having taken into account all of these optionss ihot necessary to specify that the depth of
the analysis cannot be absolute: there is no spaceng the aims of this paper, for an investigation
capable of entirely embracing the topics involved #eir connected problems, so | will only focus

on the relevant, basic characteristics of each Bgdem.

On method: criteria of analysis.

On a methodological level, the idea is to applyat@omplex comparative stress to each
experience, with the preliminary building of a kirmd framework by isolating certain relevant
dichotomies or simplydistinctive criterig drawn from legal and institutional contexts. Tedection
of these criteria is not so simple, and it is iadty very difficult to separate such criteria franhegal
orders’ analysis; the selection derives from theeoation of such orders, and at the same tinmge it i
also its pre-eminent tool. In abstract, it shoutdtbhe most important part of the whole theoretical
elaboration, but looking at this paper it also appdo be the most implicit.

Here it is only necessary to form a hypothesisdnsistency with the purpose of seeking the
variegated reasons behind this kaleidoscope pattegrmain path to follow seems to be domcrete

aims pursuedNote that this element, together with fledds of intergovernmental cooperatiwith a

particular stress on thegal typology of the public functions so exercjsadd the(constitutional)

legal bases subtendecbuld embodyhe three summits of a trianglas far as | am concerned, in fact,

these three elements must be kept separated: ooneheéhand, there is not necessarily an exact
correspondence between the fields of cooperaticth t#we various constitutional duties which
intergovernmental tools are used to satisfyingcéasbe clearly seen when having a look at the tecen

ltalian experienc®); on the other hand, not all episodes of coopamaiie constitutional duties.

19 The Corte Costituzionale, in fact, is clearlyemtied to deal with the different functions in adilnie way,

notwithstanding the fact that the distribution eri& introduced within the Constitution in 2001 yar
depending on the typology of the public functionstributed. In particular, the Corte tends to $ntibe

Regionis requirements to protect their legislative powesislated by the Statds statute laws by
guaranteeing them certain regulatory or adminisgapowers, with the ultimate aim to leave the caint



The first step which allows us to discover a fewesl about thespecific functions to be
accomplishedseems to be the following: pinpointing tlkentity of the involved public actorés a

consequence, it appears that the most relevanotdicty is ‘vertical relations” vs. horizontal

relations™. Every intergovernmental episode and phenomenalysed here, such asmmitteesand
acts (intended in very broadest meaning, regardlestheif exact typology and nature), can join
together polities all belonging to the same leviegovernment (“*horizontal” relations), or to more
than one level (“vertical” relations). It is necass to beware that frequently certain committees
among Regions (or member States of Federationss@od) are actually forums devoted to providing
mutual confrontation in order to prepare a sortooimmon front” in the prospect of further vertical

dialogue: these are not examples of genuine hdekeelations, as they are “vertically-orient&d”

In both cases, the relations canrbaltilateral (usually comprising all of theomponents in
the involved level of government) as welllakteral, depending on certain specific, institutional and

historical variables.

A third, relevant distinction concerns the specificganisational method: the “tool-box of

intergovernmental relation¥” essentially containgelations by actsand relations by organswhich

can be intended in two wayRelations by actalways consist of various types of acts signedhey t

representatives of the different levels, such as opinions or

convention&oncordats/accordagreementsompacts (et similig); relations by organs instead,

Legislature free to determine the “first step” ofjeat variety of policies and to provide tRegioniwith
only a sort of implementing and subsequent role-cunstantly following the constitutional distrilbar of
powers.

1 See @ccHERINI E., Le relazioni intergovernative in Austria, Belgio,e@nania e Spagna2006, in

Amministrare 1-2/2006, pp. 260 ff..

12 See @RROzzA P. (supra note 3), pp. 799-800, although with referencettie U.S. experience of the

National Governors’ Association.

13 See PIRIER J., (supra note 1), pp. 135 ff., whose analysis, just conicer the functionsof these

instruments, starts exactly from this distinctiasserted to be the first to be taken into consiitera

See PIRIERJ.,(supra note 1), p. 136.



simply indicate organs formed by the cooperatingtips, regardless of the activity produced
Nevertheless this second type is differently camégl by other scholars, as it can also consist of
common organs formalized as partnerships whoseitr@eo carry out their own specific functions:
the decision-making entitifsare only involved in the first part of the procéti®e selection of the
components of the joint organ), then these orgaasfrae to carry out their solid attributed legal
competences on the basis of the majority printipléere it is also important not to rely on the mere
surface: plenty of examples of apparent “organatitions hide real “acts” solutions, because these
committees are often simply places of dialogueh¢algh institutionalized), where acts that are

expression of the political contributions from fearticipant polities are produced.

Obviously intergovernmental relations must alscahalyzed by following other criteridout
the three above-mentioned principal lines of cfasdion act as a guide for tlessential framework
thanks to the fact that they are more easily seasugichotomies. Further features to be used iarord
to implement our “matrix” could be the followingi¢thotomies, where existing, are the result of a

simplification and do not harm the possibility oixtares):

- theconcrete fields of activitgndlegal typologyof the functiongxercised

- theunitary vs. sectorialway of treating the political issues to be faced bgpmration;

- thepolitical vs.technicalpre-eminent tone of committees’ composition os’assues;

- thelevel of formalisationi.e. thelegal statusof cooperation and of its resultfistitutional

consideration both implicit and explicit; legal and politicarocedural frameworkcompulsoryvs.

voluntary use of the cooperation toolegal vs. merelypolitical effectof the decisions; ensuing

judicial protectionfor each cooperating party);

> CeccHerINI E., | rapporti tra Federazione e Province in Canada:edperienza delle relazioni

intergovernativein Diritto pubblico comparato ed europed/2002, p. 672.

® " This incisive expression is borrowed fromiRER J.,(supra note 1), p. 135.

17 See, over all, BSIDERIC., TORCHIA L., | raccordi tra Stato e Regioni. Un’'indagine per tas organi e

procedimentiMilano, Giuffre, 1986, pp. 111 ff. andz&ENA A., Conferenze Stato-Autonomie territoriah
Enc. dir, Agg. Vol. 11}, 1999, p. 440.



- theconcrete impactf cooperation outcomes on the enforced policies.

This framework will be further implemented, Raragraph 4, with elements which do not
directly refer to intergovernmental relations theiass, but which are inherent to the whole

constitutional and institutional context.

Subsequent structure of the paper.

Paragraphs 2 and 3 constitute only a primarily descriptive compondnit it is a bit critical
as well: 1 will give a concise yet complete expléma of the most important forms expressed by
intergovernmental connectioris each chosen legal order. | will proceed in aigal way, that is
country by countryalthough following the characteristics of theengovernmental relations listed
above, by first using thiaree minimal dichotomieseen above, and then tleenaining features

Paragraph 4, therefore, will be dedicated to an attempt torcedor the profound reasons
which are at the root of each intergovernmentalatieihships’ systemcrossing the offered
descriptions with some fundamental elements coimgreach system. | will cut the concrete
intergovernmental experiences horizontally, byadtrcing certainhypothetically relevant context
elementsinto the criteria-framework sketched above. In ipatar, these institutional (and more
generally constitutional) data must be used torcefgt the previous criteria, in order to discoved a
point out the expected and the concrete effectelwbach institutional variable has. Theoretically,

some relevant elements could be the following:

- the presence, at the central level, @exond Chambeatevoted to representing the second-

level territorial interests within the national jmyl making process;

- the traditional category oferritorial pluralistic patterns (essentially,federal vs. non-

federa);

- the static and dynamigertical distribution of powers, and its evolutionpraxis and case-

law;



- the form of governmenodf each cooperating polity (i.e. thmrizontal division of powers

within each of them), from both static and dynapomts of view, with particular regard to the centr

- thepolitical party systenand its national or territorial dimensién

- thefiscal drain and expenditunegime;

- the tone ohsymmetrieprior to and after cooperation;

- further features concerning more generally thestitutional assefe.g. the concrete level of

constitutional rigid tone) and the entire legaltegs(e.g. common vs. continental law systefhs)

- the historical evolutionof the system, especially concerning the dynamicthe passage

from previous different assets to the present ones;

- the pressure exercised by tbegolving international contexie.g. globalization, European

integration processtc).

Clearly, even if not all the elements worthy todmmsidered can be sufficiently investigated,
the globally resulting framework is very broad,re all of its elements will be immediately relevan

in order to anatomize each legal order here chosen.

This third part will result also devoted to the @ammes collection, stressing the ones which

could merit to drive further and more thorough canapive inquiries.

8 This aspect is widely unfolded ine¥kison, J.P.,Intergovernmental Relations in Federal Countr{&R),

Forum of Federations - Ottawa, Canada, August 2602;also BGGIU |., Contro la Camera delle Regioni.
Istituzioni e prassi della rappresentanza terriadg, Napoli, Jovene, 2006, p. 257, with a rapid refeeeto
the Spanish political party system angfB.co R, Partiti politici e autonomie territoriali XXI1I Convegno
dell’Associazione italiana dei costituzionalisti Bartiti politici e societa civile a sessant’anni lantrata
in vigore della Costituzione Alessandria, 18 novembre 2008, draft version, ilabie at
http://www.associazionedeicostituzionalisti.it/nr&é/convegni/aic200810/BIFULCO_AIC2008.pdf

19 See EEINER T., Different “federalisms” according to the differedegal systems: common law and

continental law intervention afThe Federal Idea: A Conference in Honour of Roraldévattson October
18 - 20, 2007, at the Donald Gordon Conference r€enih Kingston, Ontario, available at
http://www.queensu.ca/iigr/conf/Watts/papers/Fleipéf. This variable is one of the most difficult to
evaluate and assess, so in this paper it is merehtioned.




2. Overview on the Canadian system of intergoveamtal relations.

The experience of intergovernmental relations inaa shows a great number of instruments
and episodes of “interstate federali$fnhowadays there is a wide range of heterogeneevisas,
gradually stratified starting from 1887So, the system surely deserves to be considirauks to the
presence of nearly the entire spectrum of posdtkecutive federalism solutions; moreover, taken
into account its long-lasting experience, it carmsalitely be considered the native land of

intergovernmental bodi&s

At first, we must notice both multilateral andbilateral cooperation, although it does not
deserve the degree of amumma divisipas the latter appears strongly subordinate totiner, as will

be clarified later on in this paper.

Multilateral vertical relations.

It is possible to start witkertical relations (“FPT”, in jargon; horizontal relations, therefore
are denoted as “PT), a massively multi-shaped field we can furtherid#, in accordance to the
distinction explained above, starting by descrikiimgy elations by acts.

The First Ministers’ Conference (FMC) is probably the most ancient intergovernraént
committee in the world, as it is commonly considees the direct descendent of theminion-

Provincial Conferenc&nown to have taken place for the first time 678

2 Seegex multis CECCHERINIE., (supra note 15), p. 683.

2L For a summary of the Canadian intergovernmeeiations system historical evolution, seeMERON D.,

SIMEON R., (supra note 6), pp. 50-54; see alsa&GIU I., (suprg note 18), pp. 236-241 andoizl
GIUSTINIANI A., Competenze legislative e federalismo fiscale inosdinamenti liberaldemocraticiin
Quaderni costituzionalil/1999, pp. 48 ff..

22 See RIGGIU I, Il sistema delle Conferenze nel diritto comparatoBARBERA A., GIUPPONIT.F., La prassi

degli organi costituzionaliBononia University Press, Bologna, 2008, p. 462.

2 See GMERON D., SIMEON R., (supra note 6), p. 55; obviously, “P” and “T” corresponespectively to

“Provincial” and “Territorial”.

10



Joining together, generally once a year, the Misisters of both levels (the Federation; the
ten Provinces and the three Territories), tha&n FPT Institutiof® occupies the top level in a scale of
intergovernmental arrangements going from the npttical to the most administrative and
technical®. It reached the zenith of its success betweed®66s and the 1980s, a period in which the
First Ministers usually were accompanied by “phaémof ministers and official&” But its unlucky
reception by public opinion (that is the famousgmolc against a system consisting of “11 white men
in a suit” which occurred between the 1980s and0¥®pbrought about a change. Since 1991 the
longstanding ceremonious Conferences have left gi@te to simpleFirst Ministers’ Meetings less
formal and transparent (thus avoiding the publngzof their results) and sometimes even without any
public agenda issuarféeAnyway, a forum which is considered by its adtesaas the “pinnacle of
the intergovernmental systef\”is the ideal place to draft and draw up certaimegal
intergovernmental agreementsegarding broad initiatives concerning most of fludicy areas, and
especiallyframework agreementgo be implemented by means of furtsab-agreementswhich can

either be multilateral or bilateral (see below).

24 See BNADIAN INTERGOVERNMENTAL CONFERENCESECRETARIAT, Premiers’ Conference 1887-2002003,

I, available athttp://www.scics.gc.ca/pubs/premiers_report_e.gRIfGGIU I., (suprg note 18), p. 236;
RuGGIU ., (supra note 22), p. 462.

% 5o qualified by JHNS C.M., O'REILLY P.L., INwooD G.J., Intergovernmental Innovation and the

Administrative State in Canadé Governance: An International Journal of Policy, Adistration, and
Institutions 4/2006, October, p. 632, together with a fevjoirfit FPT agencies

% For an exhaustive panorama which is exposedvioilg just that criterion, seedNsC.M., O'REILLY P.L.,

INwooD G.J., 6uprg note 25), pp. 630 ff.. The Authors distinguishieth levels of intergovernmental
relations: one joining together (at least) Ministeanother (called “IGR”) concerning administratoféicials
belonging to intergovernmental ministries and adn&rgencies, and lastly a third level (called “IGM”
composed by arrangements occurring among membetse addministration interacting with one other by
sector.

2’ See BMEROND., SIMEON R., (supra note 6), p. 61.

% See RGGIUI., (supra note 18), p. 240.

2% See BNADIAN INTERGOVERNMENTAL CONFERENCESECRETARIAT, First Ministers’ Conference 1906-2004

2005, 94 ff., available dtttp://www.scics.gc.ca/pubs/fmp_e.pafhich, however, recognizes some essential
information about almost a century of meetings;alee @MERON D., SMEON R., (supra note 6), p. 61 and
JoHNS C.M., O'REILLY P.L., INwooD G.J., 6uprg note 25), p. 632, who even conceal mainly the
Conferences, mentioning briefly the Meetings only.

So GWMERON D., SIMEON R., (supra note 6), p. 62.
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Just below the highest level, we can find the faroil the ministerial meetings which are
becoming more and more important. Their level stitotionalization varies a little (just over 20 of
them are institutionalizé), so the expression used above seems to be gemerigh to comprise all
of them, without any sort of ambiguify although a significantly high number of other derinations
still exist®. These bodies are formed by the ‘Ministers Respteidor the two levels (depending on
the topics discussed) and accomplish any mandeé® gb them by the First Ministéfsthe meetings

are co-chaired by both levels, and this is an ingmirsign of their equalify.

In addition to each ministerial meeting, there amany ‘deputy minister committeés
“assistant deputy minister committéeand “technical subcommitteé®, structures all sited at the
hedge of this typology. These committees join political weight and acdability, specialization,
ability to interact with groups of interest (thdtéa usually complain to be carefully excluded both
from the higher and from the lower lev8Jsand an ever-improving day-to-day ability to resmt

problemé® these factors have made the ministerial meetitigs real workhorses of the systefh”

3 See @HNSC.M.,O’REILLY P.L.,INWOODG.J., 6upra note 25), p. 636.

% S0 GMEROND., SIMEON R., (supra note 6), p. 62 and the official web site of theetgovernmental Affairs

(IGA)
at the Privy Council Office of Canada tittp://www.pco-
bcp.gc.ca/aia/index.asp?lang=eng&page=relations&cmatext/context-eng.him

% Besides Meeting, the most frequent, it is possible to fin@dnferenckand “Council’, but also ‘Forunt,

“Committe& and “Summit, also variously combined together. A sufficiemaingple of this plurality can be
observed leafing through the list of the three Jeesirs meetings served by tBanadian Intergovernmental
Conference Secretariat (Clcs) see http://www.scics.gc.ca/confer07_e.html
http://www.scics.gc.ca/confer08_e.htamidhttp://www.scics.gc.ca/confer09 _e.html

3 See HNSC.M.,O’REILLY P.L.,INWOODG.J., 6upra note 25), p. 636.

% See BMEROND., SMEON R., (supra note 6), p. 63.

% See ®HNSC.M.,O'REILLY P.L.,INWOODG.J., 6upra note 25), pp. 636-637.

37 See MAM M.-A., The creation of the Council of the FederatiomDemocracy and Federalism Series 2005

(), Institute of Intergovernmental Relations (IIGR3chool of Policy Studies., Queen’s University,
available athttp://www.queensu.ca/iigr/working/InterdependeAcsm2005.pdf p. 1 refers that in 2003
took place 117 “federal and provincial-territor@nferences”, not including senior nor lower raigkinor
bilateral, nor regional forums.

% See BMEROND., SMEON R., (supra note 6), p. 67.

% See a sample list of their meetings (focusedhen2009 ones served by tBanadian Intergovernmental

Conference Secretariat (CIQ33thttp://www.scics.gc.ca/confer09 _e.html

12



Ministerial meetings join ministers in charge ofotgal-policy renewal, forestry, transportation,
education, and the environmefit”but also ministers concerned with health, finamagiculture and
tradé®. Their activity consist of drawing up and publisti position papers and in elaborating
strategies concerning their own policy areas, bsit &f all they represent the most important bsdire
which the Ministers forge the greatest tools of &@han territorial dialogue, thesectorial

intergovernmental agreements

Now it is possible to focus a bit of attention dristfundamental and versatile tool, the
intergovernmental agreementshey are the ultimate objective of the “light"ganizations described
so far, considering that there is a total of 1,0(B0 agreements in force as of 5 years ago (huako

agreements includet)

The intergovernmental agreements try to reach sgemeral and indispensible aims,
recognizable as “harmoniz[ing] policy”, “solv[ingproblems that require joint initiativ&” and
“minimizing duplication and overlapping in order &mhieve greater efficiency and cost saving”
These goals deserve to be pursued in every fieldctifiity, and consequently we can find, in
particular,partnership agreement@& type which does not consist of programs andiczdelivery,

but of shared objectives, decision making and §8stkey are stipulated in shared policy areas (such

40" So GWMEROND., SMEON R., (supra note 6), p. 62.

“L " |bidem the Authors indicate therovincial/Territorial Council on Social Policy Rewalas one of the must

active ministerial Meetings.o#Ns C.M., O'REILLY P.L., INwooD G.J., éupra note 25), pp. 637-638
mention theCanadian Council of Ministers of the Environm¢BCME), the Agreement on Internal Trade
(AIT) Secretariatand a “FPT conference system of ministers” in theal

42 See @HNSC.M., O'REILLY P.L.,INwoOD G.J., upra note 25), p. 636; AMERON D., SIMEON R., (supra

note 6), pp. 55 ff..

3 See ®HNSC.M.,O’REILLY P.L.,INWOODG.J., 6upra note 25), p. 640.

4 Ibidem

45 So AMERON D., SMEON R., (supra note 6), p. 63.

4 See GHNSC.M., O'REILLY P.L.,INWOOD G.J., 6upra note 25), p. 639.
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as agriculture and immigration) but also and insirggly in fields of provincial exclusive jurisdiotn

(e.g. health, education and natural resouftes)

Apart from relations with the aboriginal communstfe which always have as counterparties
both levels of Canadian public authorities, so psgafrom intergovernmental relations in the strict
meaning of the word, two more very relevant areesedse to be remembered. First, the case of
international relations on foreign trade (overalfT A and GATT, then WTO), which are subject to
dense relations in both the “ascendant” and “dess@ifi phases, although it is a matter pertaining to
the federal exclusive jurisdicti&h But this is only an example of how the fieldspablic intervention
as defined in the Constitutions can “expand” auloder the pressure of new economic and historical
trends, with a resulting overlapping; as a consacgiethe simple exercise, by any territorial entity
its own power has more and more unavoidable effentshe jurisdictions of the other territorial

levels.

Constitutional matters represent our second mogbitant group of fields which can help us
to understand the reasons for the success of thesements. As it is known, intergovernmental
vertical phenomena are strongly and perhaps priyriarked to the particular constitutional evolutio
of the Canadian system, widely known as a “corsital odyssey” (Peter Russéll) The
fundamental role, sheltered byganstitutional conventigrof the FPT dialogue as the very first step of
the Canadian constituent phase is recogiizeshd the same has to be said about every attempt t

further intervene on constitutional matférsut, especially since the failures of Meech Lakigy

47 See ®HNSC.M., O’REILLY P.L.,INWOODG.J., 6upra note 25), p. 640.

8 Mentioned by €CCHERINIE., (supra note 15), pp. 680-681.

4 |pidem

%0 Seeex multis MEEKISONJ.P.,Council of the Federation: an idea whose time hame in Constructive and

Co-operative Federalism?2003 (9), Institute of Intergovernmental Rela§diiGR), Queen’s University;
Institute for Research on Public Policy (IRPP), eal, available at
http://www.irpp.org/miscpubs/archive/federation/rkisen.pdf p. 4.

®l  SeeReference re a Resolution to amend the Constitutl®81), although it set it is sufficient even a

“substantial degree of provincial consent” onlstead of unanimity of them.

For a brief reconstruction of the historical etgeisee ECCHERINIE., (Supra note 15), pp. 679-680.
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(1987) and Charlottetown (1992), “the collaboratmedel is also an alternative to constitutional
change®. Any progress, or any change, concerng@pnomic union(AIT, 1994), social union
(SUFA, 1999)federal spending poweandupdated powers adjudicatioslid down the Olympus of
constitutional forums towards inter-state negatiatrenas, as intergovernmental agreements were the
needed “non-constitutional solutions to constitadibproblems™, also in the prospective of avoiding

dealing with certain constitutional difficult prashs®.

We have spoken about the fundamental role of FPdloglie in both procedures
(constitutional reform and intergovernmental agreemalternative), so further elements must
convince Provinces and Territories to prefer suatiagdogue. Surely, an important role has to be
assigned to the “closed-doors” approdethich has been followed more and more by the ERTye
already mentioned when speaking about the changefoym the First Ministers’ Conference to the
Meetings: there could even be great developmenteifare and economy, but without any publicity,
allowing the parties to be freer from public opimipressure. But the very key we are looking for is
elsewhere: it is thejuridical status of intergovernmental dgreements or “accords, or
“declaration$. The scholars unanimously shape these acts deguilty binding, thus remaining mere
political settlements of interests which every patways has the right to bred€hThis way it is
possible to accept even asymmetrical solutionswioaild be, on the contrary, absolutely intolerable,

and therefore rejected, if formalized into consiitnal amendment$ Any agreement which would

S0 GWERON D., SIMEON R., (supra note 6), p. 55.

*  So PIRIERJ.,(supra note 1), p. 140.

% |bidem

% So GWMEROND., SMEON R., (supra note 6), p. 57.

> See BMERON D., SIMEON R., (supra note 6), p. 55;3HNSC.M., O'REILLY P.L.,INwWoOD G.J., fupra note
25), p. 636; ECCHERINIE., (suprag note 15), p. 684; BNFIGLIO S.,Le Seconde Camere nei sistemi federali.
Puo il sistema delle conferenze prospettarsi comlezione alternativa alla Camera delle autonomie
territoriali?, in Diritto pubblico comparato ed europgd/2007, p. 1561; for a critical view, seeIRER J.,
Une source paradoxale du droit constitutionnel adiea: les ententes intergouvernementaiesRevue
Québécoise De Droit Constitutionn@f2008 ['évolution du droit constitutionnel au Canada et Québec:
un retour aux sourcésavailable ahttp://www.aqgdc.org/volumes/pdf/poirier-une_soungaradoxale.pdf

% See PIRIERJ.,(supra note 1), p. 140, who presents the example of seaent vertical bilateral agreement

on labour.
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require any legal modifications will be enshrinadibth legal systems, after having been presented t
the respective legislatures, which can amend theeagent partially or even complet&ly“If this
appears to deprive the Agreement of binding eféeanutuality, which are both features of ordinary
contracts, it must be remembered ttias is not an ordinary contract but an agreemestween
governments this was the fundamentgunctum jurisstated by the Supreme CouReference Re
Canada assistance Plari991). This solution is very coherent with thstbiical role agreements
always played, but it allows us to notice deepitanwhich harshly divides democratic sovereignty of
Parliament, so far winning, and the logic of coapen, which would imply a mutual accountability
under the aegis of the common Constitutional pespecially in Federal systefisThis principle
cannot apply to the broad “grey area” of publichaigt carried out at the Executive-administrative
level only, not affecting Parliamentary prerogasivieut, apart from that, this principle seems tibesu
from some derogations only when the final solutitheg are in contrast with the agreement represent
a breach of the Constitution under other aspegtparticular, we can mention tiénlay v. Canada
(Minister of Finance)ase (1986, with a second episode in 1993): érlyleshows the perspective of
the Court when it clarifies that FTP questions Uguavolve “issues that are not appropriate for
judicial determination but the particular issuesof provincial non-compliance raised by the
respondent’s statement of claame questions of lawnd as such clearly justiciable”. In other words,
the Provincial diversion in contrast with a fundata right constitutionally adjudicated to the
claimant is a case of application of the famous idebtended to article 16 D&claration des droits
de I'homme et du citoygd 789). The vertical separation of powers itsglfidt, up to now, a reason to
apply thepacta sunt servandarinciple. For a complete confirmation of this pios, it is possible to
mention the assumption affirmed by the Supreme Ciaself in 1991 Reference Re Canada

Assistance Plan the Federation can legitimately breach an irdeegnmental agreement in force

%  See GMERON D., SMEON R., (supra note 6), p. 62; this implies therefore the exjmmsof Legislatures

from the very political core of the negotiation,those cases in which, at the same time, the aligenduty
(to repeal the agreement completely) appears t@vyhebut to open again the negotiations with the
Provinces appears too difficult as well: se&cCHERINIE., (supra note 15), p. 677.

%0 See EAzAR D.J.,Federalismounire autogoverno e governo condiviso LORETONIA., VARSORIA, Unire

e dividere, unire o dividere. Gli Stati tra integiane e secessionEirenze, Aida, p. 14.
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(which compels it to supply the Provinces untiledined amount) by deciding unilaterally to raise it
own financing, because the Parliamentary sovengigannot be bound by any previous compact
occurred among the Executive branch, notwithstanttiat the promoter of the legislative initiative

was the Executive itsélf

Moving on to some examples o#lations by organs, we can preliminarily state that in this
area the Canadian peculiarity (which is to invahearly all levels of officials and other adminisive
operators in the intergovernmental matrix) readgteesompletion. At first, it is possible to affirthe
abstract relevance, within this category, ofjtiiat FPT agencies although they are more theoretical
than practical tools. These can be defined asitutisins established by both levels of government
either multilaterally or bilaterally, which haveifpd accountability relationships to FPT ministers,
cabinets, or legislatures, and are resourced affkdtjointly™% they have been instituted in a very
low number, despite having usually been previeweddstain statutes and despite their suitability to

work within shared jurisdictions. As a result,dtriecessary to broaden the notion in order to leetab

include a couple of historical exampfes

A further effort that is necessary in order to féoe permanent (and increasing) need to build
joint policies by means of joint administrative ang is represented by the recent attempt to rely on
restructured federal Agenciesachieved by not incorporating any Provincial daltes as principle

components, but by only incorporating intergoverntakarrangement$ Their ensuing strong federal

% For a summary, seeldfccHI P., Le relazioni finanziarie intergovernative in Canadtra regole

costituzionali e prassi cooperativia Diritto pubblico comparato ed europe®007, fasc. 3, p. 1248 ff..
62 S0 HHNSC.M., O'REILLY P.L.,INWOOD G.J., 6upra note 25), p. 632.

8 JoHNS C.M., O'REILLY P.L.,INWOOD G.J., 6upra note 25), pp. 632-633 refer to tBanadian Institute of
Health Information (CIHI)and the recently creatddealth Council of Canada (HCChinting to some
others bodies.

% See @HNS C.M., O'REILLY P.L., INwoOD G.J., 6upra note 25), p. 634 refer to the following cases th

Canada Food Inspection Agengreated in 1996 with the ambitious perspectiventke it a real national
agency), the&Canada Pension Plan Investment Bo§t@97) and th€anada Customs and Revenue Agency
(1999, now the€Canada Revenue Agencthese last two agencies account to the Federabtdr of finance,

in consultation with peripheral homologues by meairthe duty to ask a Provincial representativertdar
advice.
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dominion of these agencies does not make them wéractive to the Provinces, and this is

symmetrical to the federal unwillingness to alwtajee the FMCs seriousR/

But the real “cornerstone of intergovernmental adstiative relations® stands elsewhere: it
is formed by a complex cluster Gfentral Agencies with intergovernmental mandateand several
sectorialintergovernmental committe8$andintergovernmental Ministries The latter are Ministries,
instituted by the Federation and by each ProvincEeoritory (with the only exception of Ontaff)
with the specific (but deeply horizontal) functioh ensuring a constant interface between the other

Ministries (to be coordinated as well) and all &#nenas of intergovernmental interaction.

Multilateral horizontal relations.

Remaining within the field omultilateral relations, we now have to explain a few things on
horizontality.

Similarly to the vertical relations, there are korital relations not involving the Premiers, but
only the ministers, as demonstrated by the flourgghdevelopment ofProvincial-Territorial
ministerial council$®. Anyway, we also must mention some multilateraufos at the Premiers’
level, mostly operating since the 1970s, whichravdtilateral without joining together all the erdi,
but only certain adjacent Provinces and Territoritds is the case of th&estern Premier

Conference(British Columbia, Alberta, Saskatchewan, ManitoNarthwest Territories, Yukon and

As argued by &MERON D., SMEON R., (supra note 6), p. 62.
% S0 HHNSC.M., O'REILLY P.L.,INWOOD G.J., fupra note 25), p. 635.

7 This tool differs from both thpint FPT agenciegwhich are, or better would be, bodies belongmgath

levels’ administrative block, while these ones belto the Federation only but carry out mandatea bdo
intergovernmental cradles) and thestructured federal Agencigsvhich are Federal organs, but they are
previously charged of further aims).

%  The difference from thedeputy minister committekslikewise specialized, is as much evident: both

components (IGR level) and activity are cohererthtofact that the second are forums of policydnd,
while the first are organs of direct administrataugpply, operating along the policy lines outlineg the
other ones.

9 Seehttp://www.scics.gc.ca/govts_e.htamdhttp://www.ontario.ca/en/your_government/004974

0 See BMEROND., SMEON R., (supra note 6), p. 62.
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Nunavut) on the one hand; tif@ouncil of Atlantic Premiers(CAP), the Council of Maritime
Premiers (CMP) and theConference of New England Governors and Eastern @dian Premiers
(NEG/ECB (all formed by New Brunswick, Newfoundland andbkador, Nova Scotia and Prince
Edward Island) on the otHér Notice, anyway, the with the important excepti@isOntario and

Québec, which, overall, are the richest and mogtijaded Provinces.

Anyway, the first relevant institution is thnnual Premiers’ Conferenceunder the strong
influence of Québec, it was founded in Decembe01f6t a few months after Lesage’s Liberal Party
victory in the Provincial elections; it represettte institutionalization of meetings held since 1.88
During the 1960s it was “little more than a summegreat for premiers and their familiés™but in the

following decades its importance grew, in propartio FMC'’s progressive decline.

Under Québec’s pressure once again, at the ergihiply at the apogee) of a long and uneven
path through several attempts to reform a broadbatisfactory systeff) in 2003 the APC turned
itself into the Council of the Federation(COF), a sort of permanent and more institutionalized
version of the APC itself and absorbed two important formerly existing lesd{thePremiers’

Council on Canadian Health Awareneasd theSecretariat for Information and Co-operation on

™ This sort of “trio” outlets significantly a trainal stubborn preference even for only a fadeshidf a

sector specialization rather than political unitaigion in the context of unique organs: here they three
distinct councils (CAP is the youngest, as it wasnbin May, 2000) formed by the same four Provihcia
Premiers, which are charged to deal with mattetddemtical, but not impossible to melt togethew,tand
which are even served by an unique web sitip{//www.cap-cpma.c@/but each of these bodies have all
the same achieved its own specific (as well dg liticisive) name, in spite of the evident diffiguto find

SO many expressions.

2 S0 G\WERON D., SIMEON R., (supra note 6), p. 61.

8 See MEKISONJ.P. (supra note 50) for a complete and critical outlooktie proposals’ long evolution.

" This institutional development has been deeptyi$ed since before its appearance (October 2008) g

of the most important experts on federalism (DBROWN, R.L. WATTS, A. BURELLE, H. TELFORD, H.
LAzAR, R.GIBBINS, C. RYAN, G.P.MARCHILDON, J.P.MEEKISON, A. NOEL, F. ABELE, M.L. PRINCE, B. RAE,
T. KENT, T. COURCHENE C. RYAN) on the initiative of the Institute of Intergovenental Relations (IIGR) at
Queen’s University and the Institute for ReseanchiPablic Policy (irpp.org) in Montreal. Se2003 Special
Series on the Council of the Federatipinstitute of Intergovernmental Relations (IIGR} Queen’s
University; Institute for Research on Public PolicIRPP), Montreal, available at
http://www.queensu.caliigr/working/CouncilFederatisedEN.html and
http://www.queensu.caliigr/working/CouncilFederatitfedFR.html
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Fiscal Imbalanc¥®. Its promoter’s original idea was, withal, to deea new FMC more inclined to
giving itself some decision-making rul&sThe objective was not exactly to overcome (oleast to
weaken) the traditional “asterisk/footnote fedemall’’, but, on the contrary, to break a highly
fragmented and episodic system: the idea was tmgiinen the efficacy of the already existing
mechanisms to reach a “common understanding ammngnpes and territories”, with the ultimate

"8 The COF still shows this characteristic

aim of “improv[ing] the latter’s positiowis-a-vis Ottawa
(not only in its name, but first of all) in its exgssly stated purposes, which a scholar has
summarised as follows: the aim of the COF is tem#de a lobby as much as possible, with the
primary aim to drain more and more funds from trent®°. Anyway, it undoubtedly represents a
typical horizontal body whose objectives and atiigi are mostly vertically-oriented. It is very
interesting to notice that the same phenomenorstpkee, for instance, in the relations between the
Council of Atlantic Premier§CAP), seen above, and the APC: as a consequence foluegerovinces
operate within a series of different bodies all posed in a sort of functional sequence startignfr

their own “domestic” horizontal Conference towartfe all-inclusive PT Conference, and then

towards the interface with the cent@AP>APC>COR)®.

These horizontal political laboratories first of deal with issues mainly which fall within

Provincial jurisdiction, but also deal with bordare issues, not only in view of the preparatioriaf

> Council of the Federation Founding Agreeméd¢cember 5, 2003, articles 18 and 19.

% See MEEKISONJ.P. (supra note 50)p. 3.

" See RGGIU I., (suprg note 18), p. 242. This expression gushed out filmenalmost constant presence, in

the text of intergovernmental agreements, of sestetike “this agreements does not applies to Qaiébe
spite of its presence to all the previous phasebeiegotiation, as testified byaBERON D., SIMEON R.,
(supra note 6), p. 63.

8 So AbAM M.-A., (supra note 37), p. 2.

" Council of the Federation Founding Agreemdd¢cember 5, 2003, article 4.

8  See BRELLE A., The Council of the Federation: From a Defensive atoPartnership Approachin

Constructive and Co-operative Federalism? 2003 (®lsh), Institute of Intergovernmental Relations
(IGR), Queen’s University; Institute for Researcm Public Policy (IRPP) Montreal, available at
http://www.irpp.org/miscpubs/archive/federation/elle.pdf p. 6.

8 See article 1.2.1 of tHdemorandum of Understanding Establishing the Cdwfohtlantic Premiersf 15"
May, 2000.
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common front®® to face Ottawa, as we have just seen, but alsdem of the search for certain
solutions capable o&voiding any federal interventionThis represents the fundamental field of
standards, especially in welfare fields such agaiilon, labour and health care, and it is clearitha
self-calling “federal” Constitutional system (yetiveen by certain provisions which deliver an
inherently centripetal trend) some asymmetriestitegie the federal enticements towards actiffsm

It is true that, from the general point of view thie Provinces, the lack or failure of horizontal
cooperation (autonomy as self-government, to som&end can be remedied by vertical
intergovernmental relations (autonomy as sharedwgouent}’, before arriving at the need for
unilateral federal initiative: “more than other &dtion, Canada relies on intergovernmental
negotiation to help resolve political differenc8sBut the “front” is more jagged than it might appe

as some existing differences are at the root ofldimg-lasting “footnote” trends seen above: in
particular, Québec’s position is to totally refisgandards, as “national standards and norms engergin
from intergovernmental consensus are little bettemprinciple than federal unilateralisfi” So,
horizontal and vertical relations appear strongi{ehogeneous to Québec: the horizontal relatioms ar
all fine for Québec, whereas when the Provincesaakéng the Federation for something, Québec

wants to be treated differently.

Bilateral vertical and horizontal relations.
Finally, we must mention the presence bifateral relations as well. They seem to run
essentially througlacts, and they are represented in beéhtical andhorizontal relations.Bilateral

vertical agreementdiave been used so far to bypass some difficutieountered during broader,

8 S0 MEEKISONJ.P.(supra note 50), p. 4.

8 See @EBEC, Report of the Royal Commission of Inquiry on Camitinal Problems1956, Vol. 3, Bk. 2 (te

so-calledTremblay Commission Repprp. 302, quoted by FEKISONJ.P.(supra note 50), p. 4.
8 The distinction is clearly stressed byaZar D.J., Gupra note 60), p. 13.

8 S0 MAGNET J.E.,Constitutional law of Canadd, Edmonton, Juriliber, 1993, p. 107, cited bgGCHERINI
E., Gupra note 15), p. 678.

8 S0 GWEROND., SIMEON R., (supra note 6), p. 63.
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multilateral negotiatiod, but also to implement, in more physiological aitans, previous
multilateral framework agreementsconjugating more patterns of intergovernmentdhtians.
Bilateral horizontal agreementswithal, can concern a various range of issuesaashe observed by
mentioning, for instance, thecentFramework Cooperation Agreement between the Gowvarhiof

New Brunswick and the Gouvernement du Québ&tApril, 2006).

3. Overview on the Spanish system of intergoverntakrelations.

The Spanish intergovernmental system contains soteeesting features: first of all, the
generalplurality andheterogeneityf the devices, with an interesting as well asaimonic mixture
of different solution®: second, the alternation of batblitical andlegally solidtools; and lastly, the
co-existence offragmentation in centralising policy-approachesnd bilateral effervescence
suggested, respectively, by political and admiatste path-dependant trends and by some complex
constitutional arrangements, with a further congiln caused by thstrong role played by national

statute lanandEstatudos Autonémict's

The wide range of the intergovernmental tools casesr bothvertical and horizontal
relations, despite the enormous difference betwHair respective volumes and importance.
Moreover, the system contemplates the furthettilateral-bilateral dichotomy as well, and in this
case it is necessary to point out a high levelratiical usage for both, and as a result thisraigon

can act as the criterion to osumma divisio Finally, bothacts and organs are currently used as

8 That was the case of the pricing policy during 970s: the division broken out within the mutéfal

meetings brought Ottawa to shift to a cluster d¢ditbral agreements, drawn between it and each iu®yi
see ECCHERINIE., (supra note 15), p. 678, note 40.

8 See AA E., La Conferencia de Presidentes del Estado Autongniicénforme sobre las Comunidades

Auténomas 2005, Barcelona, IDP, 2006, available at
http://www.pcb.ub.es/idp/cat/10_iccaa/2005/confeiapresidentes.pdfp. 10 speaks about aurfiverso
complicadisimb

8 See, although with reference to tevenios de colaboracidonly, ALBERTI ROVIRA E., Los convenios de

colaboracion in Anuario juridico de La RiojalSSN 1135-7096, 8/2002, p. 155.
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solutions for cooperatidh An ubiquitous characteristic is the strongly eeel approach,

notwithstanding some recent evolutions mentiondovie

Multilateral vertical relations.

In conformity with the warning about the low applion of the withal existing multilateral
tools in order to accommodate cooperation withia @mmunidades AutonomdE€CAA level, we
must reserve most of our explanation to ¥eetical cooperation. All of these instruments find deep
consideration in the text now in forcelafy 30/1995",

The most relevant tools for cooperation betweerEgtadoand theComunidades Autonomas

are theConferencias sectoriales

These important bodies have undoubtedly always leerengine for the development of
SpanishEstado Autonémica they appeared in the very early stages of itilimg process (the first
Conferenciawas instituted in 1981), and benefit from a geheggulative frame now contained in
certain norms still in force ihey 12/1983 [Ley Organica de Armonizacion del Proceso Autondmico
LOAPA and moreover in articles 4 to 10 baky 30/1992 [ey de Régimen Juridico de las
Administraciones Publicas y del Procedimiento Adstiativo Comun— LRJAPPAQ. Article 5,
subsection 3 ofey 30/1992 which is now in force (as modified by theervention ofLey 4/1999)
gives the following definition of theConferencias sectoriales’Los 6rganos decooperacionde
composicion multilateral y de &ambito sectorial que retnen a miembros del Gobierno, en
representacion de la Administracion General debHest y a miembros de los Consejos de Gobierno,

en representacion de las Administraciones de lan@odades Autbnomas

% For a terminologic clarification, particularly prartant in a system which maintains separate (@ddistint

legal treatmentshiomina jurislike cooperation colaboraciénandcoordinacion see BRIADURA TEJADA J.,

El principio de cooperacién en el Estado autondmimncepto, prespuestos y fin@sAnuario juridico de
La Rioja ISSN 1135-7096, 8/2002, pp. 73 ff., available at
http://dialnet.unirioja.es/serviet/fichero_articRtmdigo=646292&orden=60103

1 See @RciA MORALES M.J., Los instrumentos de las relaciones intergubernaalest in Activitat

Parlamentarig ISSN 1577-7162, 15/2008, p. 50.

92 gcholars tend to be unanymous with regard toabéessment: sesx multis ibidem
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The predominant characteristic of t@enferenciads perhaps their surprising sector-limited
scope of activity and the resulting operative fragmation: at the moment, there is an incredible
number of existingConferencias sectoriales thirty-six to be exact. They are all listed bejan
Tables 1 and 2, and in addition there is some duarthformation concerning the annual number of
reunions held so far by each one. One of the moadeat results is that theonferenciadiffer a lot
from one another in importance and volume of aistivas there is no mechanism capable of ensuring

their continuity: this seems to be the most relévaason for such a surprising asymmetry.

The Conferenciasare political bodies that allow dialogue and né&gimn between the two
levels, which are represented by their respectixecktive members who hold thatione materiae
competence; in som@onferenciasthese members, moreover, cannot be substitutemyyné®. The
“multilateral” feature mentioned above does notuisgjthe participation of the entigartérre of the
CCAAas a duty, and in fact their composition sometiveases, due to “technical reasons” (such as
the singleCA's persistent lack of any competence to be exaicisethe cooperative contéktin
coherence with the particular Spanish mechanisgigagng theCCAAs assumption of powers), but
also as a consequence of certain political chdicas alluding to the traditional technique, knoas

“empty chair”, sometimes used Bais Vasct).

With regard to hdegal statusof these bodies it is possible to notice that ghare no
provisions concerning their institution: despite #0992 provision (article 5, subsection 3, lastquyr
that remits the definition of the specific legahtsis to anacuerdg someConferenciashave been
created by national statute laws, even after tht¢,dand only a slight majority have been created b

agreements between the two leYelslowever, it is interesting to note the completekl of any link

% See MIQUE VILLANUEVA J.C.,Las conferencias sectorialeis Revista espafiola de derecho constitucipnal

ISSN 0211-5743, 79/2007, p. 127.

% See IQUEVILLANUEVA J.C., 6upra note 93), p. 124.

% Seeex multis AJAE., Autonomies: Reflexiones sobre la Conferencia dsifeatesin Revista valenciana

d’estudis autonomicdSSN 0213-2206, 43-44/200&jémplar dedicado a: Europa en la encrucijada.
62.

% See MIQUE VILLANUEVA J.C., 6upra note 93), pp. 123-124. For a complete frame @ éxisting

Conferenciasunder this aspect, see the Documentation providedhe Ministerio de administraciénes
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with the concrete volume of activity (rather osatilhgf’, as clearly emerges from Table 1. Anyway,
they do not belong neither to tRstadonor to theCCAA administrative systems, and thus occupy a
sort of grey-areA Moreover, the explicit legal qualification adrtjanos de cooperacibrarticles 5,
subsection 1l.ey 30/1992) is reserved to th@onferenciasin particular, that quality is expressly
denied to the drganos colegiadosreados por la Administracion General del Estgdahich are
specifically regulated (artt. 22 to 27) and appeabe functionally similar to the cooperative organ
but are different due to the fact that they are pérthe central administration and to the ensuing

simple consultant nature embodied by @@AAdelegates within the bodiés

In order to further clarify thedrganos de cooperaciénTable 1 (but alsd.ey 30) avoids any
name-based distinction among the bod@snferenciaComision Consejd, while a scholar position -
taking a certain degree of terminological impremisinto due consideration - argues that at least th
organs calledComision or Consejoshould correspond to thEstado exercise of acoordinacion
power®, where the latter is constitutionally assigfiédn fact, all of theComisiénesand Consejos
have been instituted by tiiestadounilaterally (by means of lay or aley organica®), because in this

case, clearly, it is not necessary to reach angeagent with th&€€CAA but it should also be pointed

publicas available at the website of the Ministerio de  politica territorial
http://www.map.es/documentacion/politica_autono@omperacion_Autonomica/Coop_Multilateral/Conf
Sectoriales/Documentacion/Conf_Sect exist/pa®&ddotument es/CONF_SECT_Marzo_2008.pdf

°  See MIQUE VILLANUEVA J.C., 6upra note 93), p. 124: notice only that ti@omisién nacional de

salvamento maritimchas met only once since its legal institution séeen years ago, and that the
Conferencia sectorial de politica patrimonidghe only one never reunited yet, has been crdatddw in
2003.

% DUQUEVILLANUEVA J.C., 6upra note 93), p. 126.

%A complete list of these organs is available at
http://www.map.es/documentacion/politica_autonontiomperacion Autonomica/Coop Multilateral/Conf
Sectoriales/parrafo/00/text_es_files/file1/01%2EREAEN%20JURIDICO%200RGANOS%20PARTICI

PACION.pdf

See AA E., Los organos mixtos de colaboracjoim Informe sobre las Comunidades Auténoma(08,
Barcelona, IDP, 2009, p. 2.

100

101 gee artt. 149, subsection 1, numbers 13, 15 @nart 156, subsection 1, Spanish Constitution.

192 That is the case of th€onsejo de politica fiscal y financiera de las coidades auténomasthe

Conferencia sectorial de educaciéand theConsejo de politica de seguridad
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out that certairConferenciashave been created by & Anyway, notwithstanding to the natfieor

to the founding act, all the bodies composed ofasgntatives of both levels put in a position of
equality deserve to hold ti®men juris‘érgano de cooperacidnwith the ensuing application of the
provisions regarding th€onferenciasbecause they contain the further elements of ¢benposicion

multilateral” and “ambito sectoridl, as we have just seen.

EachConferenciashould approve its own internal regulation, buyapproximately half of
them have accomplished this duty so¥arthis does not prevent them from availing themeelof
article 5, subsection 6, which gives them the powersupply themselves with the necessary
comisiénesand grupos de trabajp a sort of satellite-bodies createpata preparacion, studio y

desarrollo de cuestiones concret4é

Both the Presidency and the power to call the mnsiafter having filled in their agenda, are
reserved to the competdra MoncloaMinister®” it is a legal choice that thEribunal Constitucional
has long approved (STC 76/1983, i.e. the famouggment on the LOAPA), although it is still

perceived by the scholars as one of the most deliespects of the multilateral system of

193 That is the case of the followit@pnferenciasConferencia sectorial de educacid@onferencia nacional de

transportes Conferencia para asuntos relacionados con las cadades europeasConferencia sectorial
para asuntos laboralesConferencia sectorial de administraciéon publiead Conferencia general de
politica Universitaria

1% For confirmation, see QUE VILLANUEVA J.C., 6upra note 93), p. 122.

105 gSee the regulations collection provided by Miisterio de administraciénes publicasvailable at

http://www.map.es/documentacion/politica_autonortiomperacion Autonomica/Coop Multilateral/Conf
Sectoriales/Documentacion/Conf Sect Regl/parrafoiment es/REGL_CONF SECT TEXT COMP

LETOS.pdf

For an updated list of them, seeNMTERIO DE ADMINISTRACIONES PUBLICAS Informe sobre la actividad de
las Conferencias sectoriales durante 2007 available at
http://www.map.es/documentacion/politica_autonor@omperacion_Autonomica/Coop_Multilateral/Conf

Sectoriales/Documentacion/Conf_Sect anuales/pé@vdbcument es/08 04 03 Inf Conf Sect 2007.p
df, 6 ff..

106

197 1t is easy to note that the total number of @enferenciasis more than double to the number of the

Ministries now forming the second Zapatero Cab{seventeen): this data seems to sufficiently etdigh
the low level of harmonization within the whole 8.
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cooperatiof’®. Moreover, this legal choice in at the basis ofmeo interesting dogmatic
conceptualizations about the general classificaticthe Committe€$®, and seems to resist in spite of
certain recent glimmers of change, which in someuaistances could prevent the central Ministers

from continuing to impose inertia on cert@onferenciat®.

Tablel
Conferencias sectoriales 198119922007 2008 Total
1991 2006

Comision de coordinacién del Consejo de coordinadiiversitaria ™ 44| 69| - | - | 113
Comision de recursos humanos del Sistema Nacien8ktud -1 11 0] 0] 1
Comision nacional de salvamento maritimo - 1| 0] 0| 1
Conferencia general de politica Universitaria -1 -1 3] 3| 6
Conferencia nacional de transportes 5| 7| 0] 0] 12
Conferencia para asuntos relacionados con las codagtes europeasC@RCH| 5 | 45| 0| 1| 50
Conferencia sectorial de administracion pablica -1 41 0] 0] 4
Conferencia sectorial de agricoltura y desarrollaral 29| 88| 6| 4| 127
Conferencia sectorial de asuntos sociales 4133 1| 1] 39
Conferencia sectorial de ciencia y tecnologia -1 1] 0] 0] 1
Conferencia sectorial de comercio interior - 111 1] 0| 12
Conferencia sectorial de consumo 5117 3| 1| 26
Conferencia sectorial de cultura 4110 2| 2| 18
Conferencia sectorial de educacion 131 38| 1| 1| 53
Conferencia sectorial de industria y energia -1 8] 0] 0| 8
Conferencia sectorial de infraestructuras y ordenadel territorio -1 41 0] 0] 4
Conferencia sectorial de la inmigracion - - -1 1] 1
Conferencia sectorial de la mujer -1200 1| 1] 22
Conferencia sectorial de la pequefia y mediana esap{eY ME) - 112 1) 1| 14
Conferencia sectorial de medio ambiente 4134 2| 1| 41

198 See MIQUE VILLANUEVA J.C., 6upra note 93), p. 129; & E., (supra note 95), p. 71, although with
reference to th€onferencia de Presidentes

199 gSee the interesting notions of horizontal or iattConferenciasappointed by Aa E., (supra note 95), p.

64, regarding in particular the profile of their lkimg way, which brings th€onferencia de Presidentés
be considered vertical if any co-chair mechanismieisied to the peripheral entities. The same teslogy
has been used bya@R0zzA P., Commento all’art. 24in BRANCA G., PizzORUSSOA., Commentario della
Costituzionge AA.VV., Art. 128 Supplemento. Leggi 8-6-1990, n. 142 e 2933, n. 81 Bologna,
Zanichelli, pp. 306 ff., by 8SSESES., La rete come figura organizzativa della collaboa®t in PREDIERI
A., MORISI M. (a cura di),L’'Europa delle retj Torino, Giappichelli, 2001, pp. 43 ff. and bypACHIA L.,
«Concorrenza» fra Stato e Regioni dopo la Riforneh Ttolo V dalla collaborazione unilaterale alla
collaborazione paritariain Le Regioni4/2002, pp. 647 ff..

110 See MQUE VILLANUEVA J.C., 6upra note 93), p. 143: the Author refers an interest8entencia 27
September 2006 by th8eccion Cuarta de la Sala de lo Contencioso-Adinatiso de la Audiencia
Nacional which recognizes to a minority (if indicated withthe internal regulation, like in the situatisab
judice) of the members the right to obtain the call aregrevious agenda-filling.

111 gsubstituted by th€onferencia general de politica universitafiam the year 2007.
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Conferencia sectorial de pesca - 133 2| 2] 37
Conferencia sectorial de politica patrimonial -1 0] 0] 0] O
Conferencia sectorial de telecomunicaciones y slaclale la informacion - 1] 1] 0 2
Conferencia sectorial de turismo 2114, 1] 0] 17
Conferencia sectorial de vivienda y urbanismo 3|20 3| 2| 28
Conferencia sectorial del agua - - -1 1] 1
Conferencia sectorial del juego -1 1] 0] 0] 1
Conferencia sectorial del plan nacional sobre drega 7113 1| 2| 23
Conferencia sectorial en materia de administradgi@justicia - |13 2| 2| 17
Conferencia sectorial para asuntos laborales - 132 4| 3| 39
Conferencia sectorial para asuntos locales (CSAL) - 2|1 0] 0] 2
Consejo consultivo de politica agricola para assntomunitarios - | 64| 10| 11| 85
Consejo consultivo de politica pesquera para assintonunitarios - |37 7] 6] 50
Consejo de politica de seguridad 0] 1| 0] 0] 1
Consejo de politica fiscal y financiera de las caidades autonomas 25/ 36| 3| 2| 66
Consejo interterritorial del sistema nacional ddush 25|51 4| 1] 81
Consejo territorial del sistema para la autonomiatgncion a la dependencia - -1 5] 1] 6
Total 176| 720| 64 | 50 1,010

Data taken from AJA E., (supra, note 100) and from the website of the Ministerio de politica territorial
(http://www.map.es documcntaclon olitica autonomica/Cooperacion Autonomica/Coop Multilateral/Conf Se

ctoriales/Documentacion.html) and then elaborated.
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Table drawn frominforme sobre la actividad de las Conferencias @gales durante 2007supra note 106), p.
31.

Moving on to thefunctionsof the Conferencias notwithstanding here to the material scope

reserved to each, and in spite of the obvious rdiffees produced by their specific regulations (&her

12 For a first commentary about this néwnferencia(and about the internally articulatébnferencia de
Ciudade}, see MEDINA ALcOz L., La Conferenza settoriale per gli affari locali e Gonferenza delle Citta:
due nuovi meccanismi di collaborazione dell'ordimgut®o spagnolpin Le istituzioni del federalismo
5/2005, pp. 953 ff..
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adopted), we can synthesize by asserting thatareeglassifiable both as acts-relations forumsasnd

real cooperative organs.

Ley 30/1992 itself previews and disciplines some efrttost important acts and activities, but
plenty of them remain hidden to the statute-onlgevber's eyes, so we must discover them. First of
all, in the context of theConferencias sectorialethe participatingCCAA are involved in the
fundamental elaboration of central legislation cliling the sub-legislative legal tools - concegnin
their competenciesr theirterritorial interests(the CCAAdraft legislation is instead usually excluded
from any kind of negotiation), by requesting tBenferenciasto express opinionsc¢nsultas or
informeg on each draft act submitted to them. Other ingrdgrfunctions are: discussing the results of
the existing-legislation monitoring, particularlytivregard to its execution; dual entendre infoiorat
activity; “debate function”, that is to submit tésdussion the broad lines of the respective incgmin
policies, both central and peripheral, but alsodhelity of the central administration within theléls
of the Estadds competence, but capable of provoking interfeesnwith peripheral interestd
Finally, theConferencias sectorialemre the most suitable forums for adoptiegtérios comunes por
los poderes publicos para la ejecucibn de politicappias de sus respectivos ambitos

competenciales™,

Ley 30 provides a general instrument to set the resoit political convergence, called
acuerdao Article 5, subsection 5 limits its own contribarito the imposition of the formal requisite of
the Ministro’s and the (favourablefonsejerossignatures, but the elements needed to comphete t
legal framework can be drawn from the internal tatjons or from different sources of interpretation
First of all, in some cases the approgabrumis fixed onunanimityof theintervenedCCAA with the
subsidiary provision in favour of themajority, while others prefer anajority criterion directly,
shifting from simple to variously qualified kinds; case of dissent, particular vote expressionsbean

added. All these choices are undoubtedly questlenddut they seem to find a key in the most

113 For all of these submerged but fundamental fonsti see DQUE VILLANUEVA J.C., 6upra note 93), pp.
131-132.

114 spInforme sobre la actividad de las Conferenciasméales durante 200{supra note 106), p. 21 ff..
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important element needed to define the natureeddlacts: their legal efficacy. On the one harel, th
existing internal regulations tend to state that dibligation is limited to the signers only (a soft
opting ou}*** on the other hand, ancontrarioargument starting from article 7, subsection 4i¢wh

regards the effects of a special sorbotierdo more different than special, as argued belowgve|

the interpreters to affirm the lack of alegal effect in this case®.

The special kind ohcuerdowe have just mentioned is theuerdo aprobatorio de un plan o
programa conjunto article 7 states that in eaClonferenciathe two levels can put in force plans and
programs to reach any common aims, with the peitylithat the related act, which is aouerdq is

binding for the parties, who are, as usual, the signegs on

The praxis assigns to tiaeuerdo$'’ another function which deserves to be remembeied,
due to the related intertwining among differentpem@tion tools and the relationship with the retdva
statutory provisions. This function concerns diigtribucién de los créditos estatalesorder to fund
actions pertaining to the scopes of (administrato@npetence of th€CAA that is, in short, the
Spanish version dederal spending powe©n the basis of article 86, subsectiome®jla segundaf
Ley General Presupuestari47/2003'® eachConferenciamust find the necessarncdmpromisos
financieros on the distribution criteria among ti&CAA to be later approved by means attierdos
del Consejo de Ministrdgsin the particular (but mostly frequent) caseraSpasosThis is not exactly
the tool indicated by article 86, subsection 1, ado suggested by consolidatddibunal

Costitutionaldoctriné®, for the general hypothesesafbvencionesboth refer to the duty to set the

115 See MIQUE VILLANUEVA J.C., upra note 93), p. 144 andECCHERINI E., Le relazioni tra Governo

centrale e Governi territoriali nell’esperienza gpala, in Le Regioni5/1999, p. 914.

118 For confirmation, see QUE VILLANUEVA J.C., 6upra note 93), p. 146.

117 Seelnforme sobre la actividad de las Conferenciassesles durante 2007supra note 106), p. 40 ff. and

GARCIA MORALES M.J., Convenios de colaboracién entre el Estado y las @odades y entre
Comunidades Auténomais Informe sobre las Comunidades Auténomas, 2@a8celona, IDP, 2009, pp.
5-6.

18 And, from 1997 to 2003, on the basis of artidd® bf Real Decreto Legislativo 1091/198Bexto Refundido
de la Ley General Presupuestgrighe previous norm, in short, provided the agilan of this cooperation
mechanism only when annuady Presupuestaridid not establish itself the distribution criteria

119 See MIQUEVILLANUEVA J.C., 6upra note 93), p. 135.
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criteria by means of (regulative norms adnvenios de colaboraciofto be intended as the
multilateral instruments regulated by articlel&y 30). Well, the interesting profile is that the teys,
without any particular criticism by the schofdfs prefers a third solution for both types of
subvencionescombining a previoumultilateral decision, taken within each competé&unferencia

in the form ofacuerdo(which by this way gains a sort of legally bindieffect necessary to respect
the seen doctrine), with a furtheluster of convenios bilateralegwith their subsequent management
organs: see below), because the management ofirtiherf ensuing subvention flow from thstado

to eachCA is remitted by praxis tocbnvenios subvencionafé$ betweerLa Moncloaand eaclCA,
i.e., exactlyconvenios bilateralesThe latter are the only legally binding toolstlo little systems of
devices, but the way to carry out central spengioger is only apparently bilateral: without the
premise of previous multilateral consent, reacteghrdless the modalities legally provided, it could
seem to be completely unmanageable, due eithehdoconflict arising among th€CAA or,

alternatively, to the devastating effects uponddetral financial system.

A different tool is theconvenio de Conferencia sectoridt is similar to the article dcuerdo
due to its legal binding effects, but it is simitar the generahcuerdoas well, because it shares a
completely voluntary toneLey 30 mentions theconvenio de Conferencia sectoria articles 5,
subsection 5 and 8, as the most relevant innovatitoduced in 1992, but it is speciesof the
general means callectdnvenio de colaboraciéff? and regulated by article 6, which offers the

general discipline explained below framing it alilateral tool. Here it is possible to notice thiag

120 See the explanation offered bya&ia MORALES M.J., Convenios de colaboracién del Estado y las
Comunidades y entre Comunidades Auténenradnforme sobre las Comunidades Auténomas, 2007
Barcelona, IDP, 2008, availableldtp://www.pcb.ub.es/idp/cat/10_iccaa/2007/conveR@d7.pdfp. 4.

121 They are not the unique typesaminvenios bilaterales con compromisos financiesee GRCIA MORALES

M.J., (supra, note 120), p. 3, who individuates furtherspeciesnot involving any central spending power
properly intended. Anyway, theonvenios subvencionalesver over the 50 per cent of the global annual
number of them: seeARCiA MORALESM.J.,the chapters regarding tkhenvenios de colaboracion Estado-
CA of theInforme sobre las Comunidades AuténojrBarcelona, IDP (2002-2008). For the device called
convenio bilaterglhere relevant, see a little below.

122" See MIQUEVILLANUEVA J.C., 6upra note 93), p. 132.
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use of this instrument is nearly non-exist€htbut the reasons for that do not imply the failofe

multilateralism, as we will see below.

To complete the functions issue, the fields in Wwhibe two levels can decide to form a
Conferenciaare indicated by.ey 30, but they are so broad, that the relevancéheftiieoretically
central question of the subtended set of verticasion of powers is weakened as a result. Artigle
subsection 5 and article 7, subsection 1 referpews/ely, to the notions of cbmpetencias
compartidas and “competencias concurrentesbut the further indication of theirterrelacion
competencidl criterion (article 5, subsection 1) induces tmeipreter to conclude that the two
previous terms are used regardless of their speuifianingg”. Different are, instead, the conclusions
to which we should come with regard to a seriebatfies for which neitherConferencias(i.e. the
name sometimes used in praxis) noérganos the cooperacidrfthe more generic name preferred by
article 5, subsection 1 dfey 30) appear so suitable names: that is the cagesdfodies instituted in
order to allow theEstadoto exercise and implement certain constitutionabsigned powers of
“coordinaciori. As seen abovd,ey 30 avoids any distinction, but the legal statuthefacts approved

(and to be approved as well) must be different.

To conclude about th€onferencias the issue of the participation of tl@CAA in the
European integration process would deserve a desdysi$™: here it would be sufficient to explain
that this issue is a sort of horizontal theme wtaehils itself of the variety of tools previouslgesn,

without compromising the centrality of eaClonferenciawhich is competent case by case, act by act,

123 See MIQUEVILLANUEVA J.C., 6upra note 93), p. 133.
124 See MQUEVILLANUEVA J.C., 6upra note 93), p. 120.

12 gSee BRzELT.A., From Competitive Regionalism to Cooperative Fedsnal The Europeanization of the
Spanish State of the Autonomi@s Publius: The Journal of Federalisn30:2 (Spring 2000), pp. 17 ff.;
GoNzALBEZ PEQUENOH., Los actos de la Conferencia para asuntos relacimsadon las Comunidades
Europeas: naturaleza y régimen juridican Revista Vasca de Administracion Publica. Herri-
Arduralaritzako Euskal AldizkarialSSN 02119560, 59/2001, pp. 221 ff.pRCUERA ATIENZA F.J.,
Colaboracion y cooperacion en el sistema autonéresmariol: reflexiones tras el fracaso de la propaes
de Ley General de Cooperacion AutonémicdAnuario juridico de La RiojalSSN 1135-7096, 8/2002, pp.
221 ff.; DUQUE VILLANUEVA J.C., 6uprg note 93), pp. 136 ff.; EcCHERINIE., (supra note 115), pp. 916
ff.; the chapters entitletla Conferencia para asuntos relacionados con laddnEuropeaof the Informe
sobre las Comunidades AuténomB8sircelona, IDP, by & MOLES E. (2002-2004) and DNAIRE VILLA
F.J.(2005-2008).
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policy by policy. It is true that, among ti@onferenciasone of the most important and active is the
Conferencia para asuntos relacionados con las codadtes europeasvhich started to run in 1988
long before its legal formalizatiorLéy 2/1997; in between, the importaAtuerdoof 1994 took
place®), but we must note that it essentially operatea esordinator among the oth@onferencias
adding to this withal important role the furthenétion of following up the general development of
the European integration process, and a residuapetence for the matters not easily falling intg an
field specifically assigned to the oth@onferencias sectorialeé\s a consequence, the rationalization

induced by the European process progression ispamtial.

This was the consolidated, stratified and fragmeietentext in which, five years ago, a totally

new body blossomed out: t@®nferencia de Presidentes

This newConferenciadiffers from the other due to the fact it is auior (rather than a real
body) finally devoted to join together alhe Premiersof both levels, instead of their single
Ministers?’. No regulation takes into consideration this newick, which was called for the first time
by theEstadoPremier Zapatero, just arisen to theeMonclog on October 24 2004 (the main issue
was the system of relationships between @@AA and the European Unitif). The fact that the
Conferenciawas comprised within the political program of tAR8OE is not meaningless: it was a
surprising situation, not only for its contrast withe tendency to exclude such institutional themes
from the arenas of the party conflicts, but esplgcfar the infrequency to see such a development

driven by the centré’.

126 For a resume of its contents, se@QDE VILLANUEVA J.C., 6upra note 93), pp. 136 ff.. Thiscuerdowas

refused byPais Vascpwhich preferred to become part of ad hoc Comision Bilatera{see,ex multis
CECCHERINIE., (supra note 115), p. 917), as well as GgtalufiaandCanarias

127 Included, in addiction, the representatives @f Bxecutives ofCeutaandMelilla; critically on this point,

DUQUEVILLANUEVA J.C., 6upra note 93), p. 149.

128 Remember that, only five days after this firsimien would have be the signature, in Rome, ofTtteaty

establishing a Constitution for Europe, further rada.

129 See @RCiA MORALESM.J., upra note 91), p. 58.
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Since this first episode, tl@onferenciahas been called two further times only, in 200aifm
issues: immigration and financial supply for healtine) and in 2007 (dealing with immigration again,
water preservation policies and I1+D+l, an importaational tech development plan in force since two
years beforéf®. Taken into account the very limited “luggage” bistorical and institutional
experience, it is mostly interesting to focus oa #tholars’' reactions to this important innovation,
mingling their assessments of the first performaneath their suggestions about the future

development th€onferenciashould have.

After its first reunion, but before the followinthe Conferenciawas positively assessed: the
brilliant overcoming of the several dangers ofuel involved in it** and the unavoidable historical-
moment atmosphere, perhaps stressed by the locatitext (theSenadd™? has affected a lot the first
meeting: if it has been more or less a symboliemeny*, its peculiarities let the scholars imagine

(and hope) that the following would have been \different from more than one point of vigtk

The suggestions proposed derive from a specifia &®ut the functions to be carried out by
the new body: like it happens in the three “Germarfederal experiences, also in Spain the
Conferencia de Presidenteshould compensate tHeCAA from the lack of a genuine territorial
Senadoso it must be suitable for referring to the cahpolicy-making the territorial interests That
position implies a series of consequences on thegimental profiles of the issues to be treatechby t
Conferencia certain aspects of its legal status (or, beiterconcrete tenure in general), the internal

organization, the relationship with ti@onferencias sectorialesystem (ecte “una marafia'®, i.e. a

130 See @RciA MORALESM.J., upra note 91), p. 57.

131 |n particular, the doubt about the behaviourhefRresidenteof Pais Vascpthe opposition displayed during

a preparatory meeting by tfiresidentedelonging to the adversariBhrtido Popular unusually speaking
by means of a voice only, in breach of a traditidrend, and, finally, the mere fact to be in abgslthe first
meeting of the entire history of tiisstado Autonomicasee AAE., (supra note 95), p. 62.

132 As stressed ME., (supra note 95), pp. 65 and 61.

133 S0 argues BGIU L., (supra note 18), p. 256.

3¢ For a neutral prediction of discontinuity, ses\&., (supra note 95), p. 61.

135 That is the opinion offered byABcia MORALESM.J., (Supra note 91), p. 61.

136 50 AIAE., (supra note 88), p. 10.
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tangle, or a complex and disharmonic heap), but tle procedures and the context and modes of
activity. The Conferenciashould deal with any topic that tHe@CAA could consider worthy of
receiving attention within such a high context,amtless neither to the specific kind of competence
involved nor to the legal status of the decisiortake®”. But this effect can be reached only if the
formation of each reunion agenda become a sharadidu™*® so that theConferenciadoes not slip

towards a “vertica*® kind of committee.

At the same time, however, the issues should beretsy because too broad themes expose
the Conferenciao the risk to be considered not so incisive dwgits own members, and increase the
possibility of being infected by the politicizatidh Anyway, theConferenciashould avoid falling
into the opposite extreme, which is to chase tlpiatof covering systematically all of thestado
Autonémicothemes, included thele minimis ones*: this would represent an exhausting and
impossible, as well as harmful pretention, becahsebody would result really overwhelmed with
plenty of issues and micro-issues, with the resfiltosing the control of the major themes. The
appropriate issues should be determiaqatiori as themes permanently comprised into the agendas,
in order to ensure that ti@onferenciacan always deal at least with the greatest firsraécision
which would concern or merely affect tIRCAA*? the broad projects regarding the fundamental
aspects of the autonomic systéinthe great policy programs, t(¥CAAEuropean Union relationship

and the most relevant drafeyes basicds™.

The referred approach is devoted to ensure thtticessues will be treated without having to

rely on the specific agenda-fillers, but it reprdgsealso a self-limited approach: the latter

137 See AAE., (supra note 95), p. 66 andARCIA MORALESM.J., (Supra note 91), p. 59.

138 See AAE., (supra note 95), p. 71 andARCiA MORALESM.J., (Supra note 91), p. 60.

139 Using the word in the above seen meaning propbgedAE., (supra note 95), pp. 64-65.

190 See AAE., (supra note 95), pp. 65-66 anda@cia MORALESM.J., (Supra note 91), p. 61.

141 See AAE., (supra note 95), p. 66.

142 gee AAE., (supra note 95), p. 67.

143 | e.the draft constitutional reforms and the dizdtatutos de Autonomiaee AAE., (supra note 88), p. 13.

144 These are the proposals advanced byB, (supra note 88), p. 12.

35



configuration is completely linked to another fundmtal theme (or perhaghke theme), i.e. the
relationship with the existingConferencias sectorialesThe newConferenciashould embody the
unitary device within themarafia of the sectorial system, acting as a sort Gbriferencia de

conferencia™*

, with the specific function of clarifying the sgst by dividing the multilateral from
the bilateral relations (today mixed together withgertain Conferencias and the collaboration
functions from the coordination oriés Absolutely far from usurping their role, on theeohand it

should outline the principle address leaving @anferencias sectorialesee to unfold the ensuing
development; on the other, t®nferencia de Presidentshould follow the activity of the others, in

order to have the control to the most delicatedssaf each of them: that is the premise to actas a

“instancia de desbloqui&set within a system of mutual remittd

Also in order to avoid the sense of improvisaticergeivable during the Il and the Il
Conferencia¥® the Conferenciawill necessitate a minimal administrative struetiwomposed of
people politically close to the memb¥Psthus capable of acting as a permanent institatitinfo-
point” for both levels participatirtf, of preparing the agenda, of searching the necegsitical

convergence on the question submitted and of dtintydhe correct execution of the decisibis

The deliberations should follow the unanimity pipie, and have a merely political stdftis
Despite the further suggestion of avoiding tightgritself by approving any self-disciplifié the il

Conferenciareached the intent to draw up its own internattatipn>*.

15 That is a sort ofdrgano director de la actual red de Conferenciastsgales’ - GARCIA MORALES M.J.,

(supra note 91), p. 59 -, or itsclispidé (AJA E., (supra note 88), p. 11). See alsQJQUE VILLANUEVA
J.C., éupra note 93), p. 150.

196 See AAE., (supra note 88), p. 10.

147 S0 AIAE., (supra note 95), pp. 67-68.
198 See AAE., (supra note 100), pp. 22-23.
199 See AAE., (supra note 88), pp. 14-15.
130 See AAE., (supra note 95), p. 70.

151

See AAE., (suprg note 88), p. 15.

152

See @RciA MORALESM.J., (supra note 91), p. 60.

153

See AAE., (suprg note 95), p. 69.
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Finally, the working context: apart from the peadlly of the first reunion, perhaps
necessarily characterized by a too high sense mnwmmny and by a strongly limited dialogic
structuré®®, the Conferenciashould be held far from excessive publicity andhwat high level of

“privacidad **®.

Bilateral vertical relations.

The cooperation tool-box provides the bilateraktiehs with two important instruments,
which are on the whole used a lot; t@emisiones bilaterales de cooperaciand theconvenios
(bilaterales) de colaboraciarthey are respectively organic and act devicet) bontemplated biey
30/1992.

The Comisiones bilaterales de cooperacidare stricto-sensworgans which have been
gradually instituted by agreement of thetadowith each singleCA, in the context of a wide as well
as disharmonic phenomenon which started in T884d arrived to cover alCAAin 2003 They
have been created naturally, first a€ofmisiones de traspasosccompanying the complex
development of the series of mechanisms providedlltav the CCAAto get from theEstadothe
functions gradually assumed in accordance witltlagil147 and 148 of the Spanish Constitdffon
Since its modification due tbey 4/1999, theComisidéneshave resulted to be mentioned by article 5,
subsection 2 okey 30/1992: the norm defines them a®$ érganos deooperaciérde composicion

bilateral y de ambito generalque reunan a miembros del Gobierno, en represémade la

%4 See AAE., (supra note 100), p. 23.

%5 EachPresidentewas able to speak once only, and in addition thatwhole reunion had a very low

duration; for a complaint, seeJAE., (supra note 95), p. 66.
1% 50 AIAE., (supra note 88), p. 16.
157 AJAE., (supra note 100), p. 15.

1% See RMOs J.A., Federalization and Institutionalized Bilateral Imgwvernmental Interaction in Spain: The

Comisiones Bilaterales de Cooperacion (1984-20@2)per presented at the annual meeting of the The
Midwest Political Science Association, Palmer Housidton, Chicago, lllinois Online, 2005-04-07,
available ahttp://www.allacademic.com/meta/p86635_index.htfable 1, p. 18.

139 See AAE., (supra note 100), pp. 14-15.
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Administracion General del Estado, y a miembros@ehsejo de Gobierno, en representacion de la
Administracion de la respectiva Comunidad Autonnmamitting their discipline to aracuerdo
These organs work by means of deliberations, mtt aduerdos anyway, generally speaking, these

acts are not bindifg.

Up to now, the praxis has brought t®misionesto have the pre-eminent function of
conciliating the parties (or preventing them fromgimning the conflicts themselves) in case of
judicial conflict elevated against each other atwe laws in front of th&ribunal Constitucionalthis
function is accomplished by trying to persuade themant to interrupt unilaterally the judiciary
process withdrawing the appeal, but aftey Organical/2000% it is also possible to stipulate a

preliminaryacuerdowithin theComisién which gets certain interesting legal effé¥ts

Premised that the juridical question of the soufelsw capable of stating the discipline of
the Comisiénesan be easily overcor?d the new reform season of tBetatutos de Autonom{&om
2006 to now) has already opened certain relevamtldement possibilities for these bodies, both
making them really permanent bodies and providimgnt with legal binding tools, besides the
traditional acuerdo&™. Particularly interesting appear the contentshef newEstatuto de Catalufa
approved in 2006: it assigns to theomision Bilateral Generalitat-Estaddhe functions of

deliberating, of formulating any kind of proposaldaof stipulatingacuerdosconcerning a series of

180 see BssUC., Stato e Comunita autonome in SpaginaAmministrare 3/2004, p. 427.

181 Which modified article 33, subsection 2 lofy 2/1979 [ey Organica del Tribunal ConstitucionalThis
modification induced all theComisiénesto start to reform their own internal regulatiorsge QRCIA
MORALES M.J., Las relaciones intergubernamentales en el Estaddramico: estado de la cuestion y
problemas pendientesin EAD., MONTILLA MARTOS J.A., ARBOS MARIN J., Las relaciones
intergubernamentales en el estado autoném@entro de Estudios Politicos y Constituciona2€86, ISBN
84-259-1345-4, available http://www.cepc.es/include_mav/getfile.asp?IdFilatre=1302p. 22.

82 For a commentary on the new mechanism, seez@.Ez BEILFUSSM, La resolucién extrajudicial de las

discrepancias competenciales entre el Estado yClasunidades Auténomas: el mecanismo del articulo
33.2 LOTG in Informe Comunidades Autonomas, 200Barcelona, IDP, 2008, available at
http://www.pcb.ub.es/idp/cat/10_iccaa/2007/art38dR.

163 See @RCIA MORALESM.J., (upra note 161), p. 24 and BATILLA MARTOS J.A., El marco normativo de

las relaciones intergubernamentalés GARCIA MORALES M.J., ID., ARBOSMARIN J.,(supra note 161), p.
82.

184 See @RciA MORALESM.J., (upra note 161), p. 23.
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central acts specifically regardir@atalufia (draft statutes, economic programs, judicial dots]

cooperative means themselves, European and iriterabissuesetc)'®.

Besides theComisiones bilaterales de cooperacidras been gradually creatddrther
bilateral bodies which lack the requisite of having a general scopénterest, rather focusing on
specific matters depending on the competences djdipeertainCCAA particularlyPais Vascand

Catalufia it is the case of taxes, safety and police, Eeaodssues and immigratiSh

The Comisiénes bilateraleare the last organic cooperation devices we hawe#éb with, as
the following, apart from some instrumental bodee®, cooperation-by-acts tools. So, it is timedd a
that two further important typologies of bodiesa@l@e to be mentioned: on the one hdrel; 30, after
having defined Comisiones Bilaterales de Cooperaci@subsection 2) and th€onferencias
sectoriales(subsections 3 to 5), at article 5, subsectiopéhe the category of the intergovernmental
“Organos de cooperacidrensuring that the two levels can buddy further sort of bodies (both
multilateral and bilateral), composed by the respectiv@$ponsables de la matetiéa locution that
seems to refer tpolitical levels again), in order to deal with certapecific issuegnucleated case by

case.

On the other hand, each central Minister has ttesipihity of creatingsecond level organs
(both multilateral and bilateral): they represent a great number EBé$tadds bodies®’ joining
together bureaucratic components belonging tdvtimisteriosand to theConsejeria$® they tend to
receive a negative assessment by the scholars, higidight that the enormous numbers and,

moreover, the astonishing, alluvial dynamic drivihgir every-year creation (approximately twenty

165 See first of all the synthesis provided byak., (Ssupra note 100), pp. 15 ff..

186 See @RciA MORALESM.J., (Supra note 161), p. 22.

167 See @CCHERINIE., (supra note 115), p. 916, who refers that at the enith@fyear 1995 the total amount of

these organs reached 359 bodies.

%8 |n order to this kind of tools, it seems to beamagless any distinction between thérganos de

cooperaciéi and the ‘6rganos colegiadds
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new bodies per ye&r) are able even to generate a deep confusion atberidgal status applicable to
each bodies, which should oscillate a little dejr@gpadn the tooperaciof or “coordinaciéri nature

they havé™.

The last relevant instrument for bilateral coogerats the Convenio de Colaboracianit
finds its legal discipline within articles 6 andBLey30/1992, which first of all impose certain simple
formal requisites (two years before already sketahizhin anAcuerdd’) to this vertical, versatile
arrangement® The fundamental points of the legal status aee/¢tuntary stipulationin accordance
with certainTribunal Constitucionaldoctriné’, and thebinding effect which is expressly affirmed

and is also equipped with justiciability (articlesBibsection 3}*

The binding effect, instead, is expressly exclubgdubsection 4, in which, in 1999, has been
introduced a distinct arrangement call&idtocol generdl it is an instrument of political settlement
on matters of interrelated jurisdiction or commar &hared interest, devoted to set some intents of

the parties regarding the cooperative developmiesg\eral and broad fields.

189 Data referred by s E., (supra note 88), p. 10.

170 1bidem

171 See BssUC., (supra note 160), p. 428.

172 Notice that, similarly to the seen phenomenonuoed with regard to th€omisiénes bilateralesthis

device has been taken into consideration by cenaim Estatutos consistently to the nature aky 30,
which is alLey basica(GARCIA MORALES M.J., Relaciones de colaboracion con las Comunidades
Auténomas in Informe sobre las Comunidades Auténomas, 2@drcelona, IDP, 2007, available at
http://www.pcb.ub.es/idp/cat/10_iccaa/2006/conveniD06.pdf p. 7): some of these sources of law focus
their own contribution on disciplining the proceduo be followed to form the conventional will GiahCA

- ALBERTI ROVIRA E., (suprag note 89), p. 155 -. In particular, tBstatutocatalano(article 177, subsection
1) and theEstatuto aragonégarticle 88, subsection 4) remit this functionatbey autonémicarefusing to
maintain the current merely regulatory disciplihatice also the confirmation, by titestatuto valenciano

of the already previewed necessary ratificationH®CA Assembly (article 11, letter i)).

173 SeeSTC96/1986 and 13/1992: see#ERTi ROVIRA E., (supra note 89), p. 154.

174 For all these points, see&JDUE VILLANUEVA J.C., 6upra note 93), pp. 132-133.
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One of the necessary contents listed by the subseeigards the express decision to institute
or not anad hocorgan specifically devoted to manage the conveniq which is usually creaté@:
therefore, it is an instrumental organ providedhwé very specific scope of action, not to be
confounded absolutely with either the above seemisiones bilateralesr with the ‘brgano mixto de
vigilancia y control' (subsection 3), instrumental as well, but functitly different. The management

organ can assume the legal natureasfsorciq or to be aompany®*’®.

These norms avoid any distinction between multitddtand bilateratonveniosbut we have
mentioned above the low level of the use of thisarsgement as a multilateral tool (therefore,
substantively, asonvenio de Conferencia sectotd): this data is in striking contrast with the
enormous number ofonvenios bilateraleglobally stipulated so far, whose amount overcomes
11,0088 with a strong increase in the last years, asniérges evidently in Table 3. But there is
something to stress which does not stand out haeigard to the numbers only: the multilateral tool
suffers from a sort of usurpation by thenvenios bilateralesas the tonvenios subvencionales
paradigm, seen above, is very widespread. In &yt 70 per cent of thewnvenios bilateraleghich
are stipulated every yéatare very similar (or identical) one another, beseaeveryone usually refers

4'% whose political

to a unique €onvenio modelo o tipo de subscripcion multiple emeagalizad
contents are always set out previously by the coemp€onferenciaand then “formalised” withiad

hocacuerdo&, so only formally the bilateral tool takes theqaaf othel®.

175 See @RciA MORALESM.J.,(supra note 172), p. 3.

176 See @RciA MORALESM.J., upra note 91), pp. 51-52.

17 But the norm allows alsconveniosmultilateral stipulated regardless tBenferencias sectorialesnd the

praxis outlets some examples: seeRGIA MORALESM.J.,(supra note 172), pp. 17-18.

178 See @RCiA MORALESM.J., (upra note 91), p. 50. The data is updated by meaaspafrsonal elaboration

based on the data contained inRGIA MORALESM.J., (Ssuprg note 120), p. 1.

179 S0 G\RCIA MORALESM.J., (supra note 91), p. 52.

180 See @RCiA MORALESM.J., Gupra note 120), p. 2 andUBUE VILLANUEVA J.C., 6upra note 93), p. 134.

181 |bidem

82 This fact is taken into consideration byNIriLLA MARTOSJ.A.,(supra note 163), pp. 78-79 to demonstrate

that the real level of cooperation is actually muwtre low than the appearing.
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Thus, there is no real competition between twnvenios de Conferencia sectorial
(multilateral) and theconvenios de colaboracié(bilateral), and, more in general, the appearing
triumph of bilateralism hides actually substantive multilateralisi? only rarely theconvenios
bilateralesconcern contents which interest to sing@AAonly**. Among other things, that is one of
the reasons of the relatively homogeneous distdbuif theconvenios bilateraleamong theCCAA
with the exception oPais Vascaand Navarra the latter, however, cannot be explained simply b
using the argument of the traditional eccentricitpms assumed by som@CAA becauseCataluia
stands out for its massive useaafnvenios bilateralé®. Another reason is expressed by article 7,
subsection 4: theonvenios bilateralesare explicitly taken into consideration as the femed
instruments to implement thacuerdos aprobatorios de un plan o programa comjuoften with an

interposedProtocol Generdf®.

Table3

Convenios bilaterales 1989-2008
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Data gained from BBERTI ROVIRA E., (Supra note 89), p. 151 and from the contributions pdedi by GRcia
MoRALESM.J. within thelnforme sobre las Comunidades Auténopiesrcelona, IDP (2002-2008).

183 See @CCHERINIE., (supra note 115), p. 921 (with the contributions thet®tgd) and GRCIA MORALES
M.J., Gupra note 91), p. 52.

184 See @RCIA MORALESM.J., (supra note 172), p. 2, who mentions ttenveniosoncerningExpo Zaragoza
2008

'8 See,ex multis ALBERTI ROVIRA E., (supra note 89), p. 153, Table 4 (year 2000) antRGA MORALES
M.J.,(supra note 172), pp. 44-45.

186 Seeex multis GARCIA MORALESM.J., (supra note 172), p. 23.
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The ®onvenio bilateralis a functionally polyvalent device, and when ti®mice among the
possible, several functions, is not directly presgd by the statute law¥ it is totally remitted to the
parties®® Anyway, it is possible to insulate a wide randdrequent type$® from certain points of
view, the most interesting is the mutual obligationapprove certain legal norms coherent to the
contents agreed and set in twvenid®. Anyway, cutting horizontally the just cited cldistions,
over 50 per cent (obviously comprised within thep@d cent seen just above) of the annual amount of
the convenios bilateraleare the “second step” of the above seen mechari@mntsrritorialising the
central ‘subvencion&$®, which present the peculiarity to have an onlyuahrduration, so a great
number of theconveniossigned each year are actually mere accountingeputi®ns of broader and

more enduring policy issues already in progréss

The fields of intervention cover an interestingiegr, which someone carries on until to say
that theconvenios bilateralesiffect almost every fields of polit§: the most involved areas are
certainlysocial serviceandeducation(overall), therhealth care agriculture andindustry®*, although
it is possible to find some exceptional peaks intaibe matters, depending on the y&arThe
interesting point is that these fields are mostlymprised within areas ofCCAA exclusive

jurisdiction®, so that the pre-eminent aim of this cooperatiegick is not to solve certain strict

187 See @RCiA MORALESM.J., Gupra note 120), p. 3.

18 For confirmation, see BNTILLA MARTOSJ.A., (supra note 163), p. 82.

189 See ABERTI ROVIRA E., (supra note 89), p. 152 and the contributions providgdSarciA MORALES M.J.

within thelnforme sobre las Comunidades Autonomascelona, IDP (2004-2008).

190 Signaled in particular byEECHERINIE., (supra note 115), p. 921.

191 See @RciA MORALESM.J., Gupra note 120), p. 4 andARCIA MORALESM.J., (supra note 117), p. 4.

192" See @RCiA MORALESM.J.,(supra note 172), p. 2.

193 See @RciA MORALESM.J., upra note 91), p. 50.

19 See ABERTI ROVIRA E., (suprg note 89), p. 152, Table 3 (year 2000); for thesimecent years, see

GARCIA MORALESM.J., (Suprg note 117).

19 Seeex multis GARCIA MORALESM.J., (supra note 172), p. 48, who points out the exceptidgnaiease of

area “Culture” from 2005 to 2006.

19 Garcia MORALESM.J., (supra note 172), p. 20; ARciA MORALESM.J., (supra note 120), p. 8.
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problems concerning variously shared jurisdictidmst more exactly to make the central spending

power less constitutionally questionable.

Multilateral and bilateral horizontal relations.

We have mentioned above that the Spanish intergmental cooperation experience shows
an appreciable development from the vertical pofntiew only, because the horizontal relations are
so limited that that it is possible to concludet ti@y do not almost exist.

This situation could sound a little curidifs taken into account that the only constitutional
express provisions concerning intergovernmentadticels are devoted just to certain horizontal
devices, and particularly to two tools both belamggio therelations by acts category: theeonvenio
entre las Comunidades Autonomaand theacuerdo de cooperacion entre las Comunidades

Auténomas

Both instruments are previewed and disciplined Mbticla 145, subsection 2 of the
Constitution: theconvenioregards the field of service management and dglivnd, once it has been
signed by the parties (two or maZ&€AA), it has to be communicated to tBenadoTheacuerdocan
concern, instead, any other topics, and must hete¢ineSenaddor getting its authorization. There is
nowadays a scholastic consensus on the abstréstedife between the two notions: it is inclined to
limit the extent of theconvenioswithin the mere administrative management, so aflafurther and
more politically important and delicate issues nhestovered by means atuerdo$™. Anyway, both

the Tribunal Constitucionaf® and theSenadocan give own interpretations of the contents afhea

197 See @®CCHERINIE., (suprg note 11), p. 621; ¥BERTI ROVIRA E., (supra note 89), p. 157 ff.; &RCia

MORALESM.J., (supra note 161), p. 32; &Rcia MORALESM.J., (Supra note 91), p. 49.

19 As argued by ABERTI ROVIRA E., (supra note 89), p. 150.

199 GaRCIA MORALESM.J., (supra note 161), p. 41.

20 ALBERTI ROVIRA E., (supra note 89), p. 158 mentior&TC 44/1986, which declared @nveniobetween

Cataluiia and Murcia void insofar it was actually aacuerdqg so it should have been submitted do the
Senaddor authorization.
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tool, regardless of the qualification previouslyeoéd by theCCAAsigners (or only one of théfl):
therefore, not even the path which brings todbeveniods in absolute so easy. Further, apart from
the elements directly disciplined by the Constitntiit is necessary to notice that thetatutosare the
sources individuated by article 145, subsectiors 2ampetent to set the further discipline: certdin
them make the procedure more rigid again, providiogne important procedural hurdles essentially
consisting of a generalized, previous Parliamentanyhorization, symmetrically to the existing

constitutional dispositidit’.

The result of such a severe discipline, perhapsinatned to configure the horizontal
arrangements as further central control instrumi&nts that, up to now, about forgonvenio&* and
only oneacuerdd® have been approved. However, it is interestingam that in 2008 teconvenios

have been communicated to tBenadoan amount evidently overcoming the annual average

The conveniosjoin together almost always two adjac&€AA and concern moreover the
fields of fire emergenciesmutual health cardo be ensured to the inhabitants of the other-

autonomic public transport tickedlinguistic cooperatioff®.

In its turn, the strong difficulty to use the prded formal frames, far to induce tR&€AAt0
renounce to cooperate, rather brings towards taeclsef some different channels for bypassing such
obstructions, so addressing to informal arrangesnenfrotocologDeclaraciones de

colaboraciériintenciones Convenios-marcoProtocolos generalé%), which can remain completely

201 With any kind of ensuing, possible problems: seemultis GARCIA MORALES M.J., (upra note 161), p.

46, who reminds thqui pro quooccurred in 1998 betwedfastilla-La ManchaandCastilla y Lednabout
the qualification of &rotocoloon road network.

292 See ABERTI ROVIRA E., (supra note 89), p. 159.

203 As argued by BRciA MORALESM.J., (supra note 161), p. 41.

24 See @RCIA MORALES M.J., (Supra note 91), p. 54 (until 2007) anda@ciA MORALES M.J., Supra note

117), p. 13 (up to now).

205 GaRCiA MORALESM.J., Supra note 161), p. 42.

205 GARCIiA MORALESM.J., Supra note 161), pp. 34-35.

27 See @RCIA MORALESM.J., (supra note 161), p. 45; BRCiA MORALESM.J., (supra note 172), p. 41.
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unpublished, or to private law to&l$ It is obvious that the mere change of names daprevent
from the application of the constitutionally duegedures, so therotocolos(et similig cannot act as
complete substitutes of the formal tools; nonettgl¢he referred informal arrangements increase the
level of confusion among the different figures: fact, several arrangements have been recently
communicated in spite of their not immediately égaddle contents, which is a typical characteristic
the Protocolo$®. This “circle” appears very hard to be broken:etakinto account the almost
“untouchable” nature of the Spanish Constitutidns iclear that the only margin of change available

to theEstatutods to eradicate the internal hurdles at [83st

Finally, only a few remarks have to be spotted alioel horizontaby organsrelations tools,

simply because such kind of bodies do not exist.

This persistent anomalous situations is in strikiogtrast with certain important compared
experience of vertically-oriented horizontal radae'’ and, moreover, causes certain material
difficulties: for instance, the central Ministerseaoften compelled to suspend the meetings of the
Conferencias sectorialeend go out temporarily in order to allow tGE€AA seduta stanteto consult
each others for finding a common point of vi&valthough all of them is always put in conditian t

have a timely knowledge of the meeting agenda.

The necessity to overcome this situation is peatklyy the scholars, who propose to create a
network of horizontalConferencias sectorialeparallel to the vertical system, or (as a fitepsather
than an alternative) to avail of the existiG@pnferenciasfor the horizontal coordination as well:

similar is the solution sketched in 2004 within fBenferencia para asuntos relacionados con las

28 See ABERTIROVIRA E., (supra note 89), p. 159; SRCiA MORALESM.J., (Supra note 161), pp. 44-45.

209 See @RCIA MORALESM.J., Gupra note 161), p. 46.

210 See @RCiA MORALESM.J., (supra note 161), pp. 43-44 and\E., (supra note 91), p. 57.

21 Seeex multis AJAE., (supra note 95), p. 65; BRciA MORALESM.J., (supra note 161), pp. 33 ff..

212 The surprising praxis-data is referred hyd@iu ., (supra note 18), pp. 255-256.
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comunidades europead Another example of reaction is the experienc¢hefthreeEncuentros de
Communidades Autonémap to now held by th€onsejerosbelonging to the &ZCAA which are
already equipped with a nelastatuto Last February the participants adopted an intiegesnternal
regulation, which is positively assessed also fem@ viewed as a clue of a future horizontal
Conferencia de Presidenté% in spite of certain (reasonably) sceptical priovis currently expressed

previously™.

4. Constitutional context variables and intergovenental relations: some brief

reflections.

The just described systems need to be completeoribfty highlighting their fundamental
features; at the same time, | will add any sorefiections about the relationship with certaindiaal
features of the constitutional contexts in whicke timtergovernmental systems live, by mainly

following the framework criteria listed in the Inttuction.

The Canadian system of intergovernmental relations shows a complexxsbence of both

vertical and_horizontatelations, but the latter are evidently instrura¢iw the former, in a dual way.

On the one hand, the PT dialogue belongs mostlygwertically-oriented horizontal relations patter

in order to gain more solid common positions tosprd to the federal counterpart. On the other hand,
the vertical projection is also recognizable in gieategy inherent to the horizontal mechanisms
capable of reducing any kind of disparity withie AT level, because it is a simple way to remoee th
most relevant typology of reasons which can legitarcentral interventions. Both aims are more and

more central within the PTparterre as revealed by the recent attempts to innovate th

23 See @RCIA MORALESM.J., (upra note 161), pp. 39-40.
214 That is the omen formulated by#4E., (supra note 100), pp. 33 ff..
215 See @RCiA MORALESM.J., (supra note 91), p. 58.
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intergovernmental dialogue set, by founding the @OE003. COF actually represents an exception in
a context characterized by a strong institutiorsthpdependency: this means a low level of general
innovatiorf'® but, at the same time, despite certain unsatfaperformanceéd’, this assures that

intergovernmental cooperation is perceivethapolicy-making pattern.

The peculiar,_asymmetriposition of certain Provinces (Québec, essenjiabyonly an
element of complication: this Province constitussort of exception which could be put in
bracket$'®, or perhaps...in a “footnote”. In its relationshijitnthe cooperative settlements, it acts as a
factor of general encouragement, but it is mostiyactory to the results of cooperation. Anyway,
Québec partially shares the logic summarized abaweé,not only for the historical role played with
regard to both the APC in the 1960s and the COEO®3. Québec shows a particular opting out
technique, which is very far from being a totauiefl to participate: it prefers the very differeption
of combining cautious presence with the renounceénbensign the agreements which the other
Provinces and Territories stipulate with the Fetiena That is particularly true with reference tet
asymmetrical position of Québec regarding the gueernmental fiscal settlements on federal
spending power, whose general nation-building &feéave become more and more intertwined with
certain “nation-destroying tension between Québetthe rest of Canadd®, enlarging, as a result,

the Québecois asymmetry.

This functional asset is confirmed by the far sgemweft of multilateratather than bilateral

cooperation, as well as the broad areas of poliares activitieswhich rely on intergovernmental

relations. As we have seen, despite its oscillatgity to achieve its own aims concretely,
cooperation is fundamental in any sort of fielgooficy, which is both constitutionally assignedhe

Federation and, moreover, to the Provinces; thergoizernmental relations concern all levels of

1% That is the outcome of the research presentelbibysC.M., O'REILLY P.L.,INWOOD G.J., upra note 25),
see in particular the assessment on p. 642.

27 JoHNSC.M., O'REILLY P.L.,INWOOD G.J., 6upra note 25), p. 638, about the global impact ofShi-A.

218 50 DRZIGIUSTINIANI A., (supra note 21), p. 57.

219 50 PLLIO E., From nation-building to “coercive federalism”: thele of the federal spending power in the

United States and Canada STALS Research Paper 12/2008, available at
http://www.stals.sssup.it/site/files/stals_Pollidf,pp. 15.
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intervention, from the high political settlements e further submitted to the respective Legis&z)
to the service delivering administrative structurBso context elements can be introduced here as
possible keys for understanding the atmospherewuling intergovernmentalism: the constitutional

distribution of powerqand its subsequent case-law and political overrogmmore than settlement)

and fiscal matters

On the one hand, the BNA itself avoids any distorctbased on the legal nature of public
functions, so encouraging to mingle such functienghin a sort of flexible parallelism between
legislation and administration: as a consequends, riot surprising that intergovernmental patterns
concern any level and typology of public interventiin fact, the parties are free to avail themselv
both of by actgelations (as a tool for top political levels) amg organssolutions (for the day-to-day

management of the policy programs), as well as baitary and by mattetreatment of the issues,

with a widespread combination of multilatepallicy-frames and local, bilaterdevelopments.

On the other hand, the constitutional solutionginélly adopted by Canada joined a strong
stress on the Federal position (it is an infreqdieaiture for an experience belonging to the newerfad
pattern with the guarantee of an important involvementha Provinces in the processes regarding
constitutional matters. The Centre can rely oneagpossibility of using broad exclusive powerd, bu
also every residual power capable of satisfyingwige clause opening article 91, BNAI¢“make
Laws for the Peace, Order, and good Governmentasfa@a, in relation to all Matters not coming
within the Classes of Subjects by this Act assigmxetusively to the Legislatures of the Proviriges
but, at the same time, the Provinces have jurisdiobn certain important fields of economic and
social matters, in correspondence to a privilegetsicleration concerning the fiscal drain redifhed
dated case-law tendency to give certain favourialtéepretations to the Provincial jurisdictiGfisand
to impede certain important federal macroeconomierventions carried out unilaterdfl§ imposed

that further welfare development run only througboat of negotiated way in order to overcome the

220 70RzI GIUSTINIANI A., (supra note 21), pp. 52-53.
221 ZoRzIGIUSTINIANI A., (supra note 21), p. 51.

222 gych as the so-call@&knnet programsee BLLIO E., (supra note 219), p. 8.
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constitutional adjudication of both substantive petences and fiscal powers. By this time,
intergovernmental agreements (and particularlyotfies involved since the 1940s in the development
of the federal spending power experience) havedrothe system very far from the constitutional
portrait of how Canada should have been (andstduld be now), which, in its turn, has shown to be
absolutely impossible to modify (and it is true ewmore so recently): political accommodation
techniques have been the pillar of the evolutiontre Canadian federal fiscal systéin The
progressive expansion of the federal fiscal capdaitd its subsequent power to condition PT pdicie
by means of its intrusive spending power) in vidwhe welfare development has been an appreciable
achievement, but the only way to achieve such esipan(maintaining a certain consistency to the
Constitution) was to cooperate. It is true that,nians of the financial picklock, the Federatios ha
become capable of impressing its own address oRThpolicied®”; but it is possible only thanks to
previous agreements dating back to Second World pwaod which allowed the Federation to share
Provincial fiscal drain instruments. Anyway, theéalcamount of federal transfers and the conditional
grants in particular, once again put Canadian lfiggeralism in a separate position within the fatle
panoram&> moreover, as a consequence of Ottawieficit increase between the end of the 1990s
and the middle of the this decade, federal spendower further decreased, with a contemporary
strong improvement in the pattern known as “co-teiteation model” (Keith Banting). It is legitimate
to hypothesize that the equitable position of tletips in FPT is a consequence of federal
impossibility of being more pervasive, and consetjyahat such a situation is ready to disappear as
soon as possiti®: but it is still difficult to affirm that the recg enhancement of the federal financial

situation has caused an immediate re-birth of tbeercive” methods, thus demolishing the co-

23 For confirmation, seed®Lio E., (supra note 219), p. 10.

224 geeex multis ADAM M.-A., (supra note 37), p. 1.

2% Seeex multis BALDI B., Stato e territorio. Federalismo e decentramentdendemocrazie contemporanee

Laterza, 2006, pp. 86-87, Tables 3.2 and 3.3.

2% |n coherence with certain provisions referred it supported by AMERON D., SIMEON R. (supra note 6),

p. 67.
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determination patteffi. For instance, the first budget surplus has beamlyused to raise the federal

contribution to the health care entitlement towamassious levefé®,

In this prospective, both the almost complete laicformalizationof the negotiating processes
and, moreover, the absence of any legal statushefagreements destined to be accepted by
Legislatures, seem to be a delicate solution chbgehe Supreme Court to leave the parties freer to
use their respective political autonomies to bu#dd more and more efficient network of
Politikverflechtung Certainly, there is tension with public opinjowhich is absolutely far from
tolerating such an incoherent configuration of Rtaliament: the formal centrality of its sovereigis
solemnly reaffirmed, as a legal limit to intergaweiental omnipotence; but at the same time these is
deep tendency to leave the Assemblies out of tmerete decision forums. This tendency is the

consequence of the political incentives springiregrf both Federal and PT forms of government

entirely different story is the habit of extenditg same low level of formalisation to the relasiom

between public powers and citizens, whose legalajuees are often very limitéd

Many of the above-made reflections about Canadabeaextended to thgpanish system of
intergovernmental relations, although there are es@mceptions, mainly due to their respective
specificities. Generally speaking, this convergecae be regarded as a consequence of the eccentric
position which the two systems occupy within theispective institutional patternence more, the
dogmatic distinctions nowadays appear to maintalp a conceptual and historical meaning, but they

no longer seem able to drive any sort of clasgifica

227 isted by QMERON D., SIMEON R. (supra note 6), p. 67-69.

28 See RANCEG., “Le implicazioni del federalismo per I'interesse ioaale nella sanity in AA.VV., Quarto
Rapporto annuale sullo stato del regionalismo iali#t, Milano, Giuffré, 2007, par. 4, available at
http://www.issirfa.cnr.it/3865,908.htmI?PHPSESSI1B4823b97acela0a0600ae2d963fhe42

22 gee the criticized status of certain devices idexV by the SUFA in hAzArR H., The Social Union
Framework Agreement: Lost Opportunity or New Bemig® Institute of Intergovernmental Relations
(IGR), School of Policy Studies, Queen’s Univeysit  available at
http://www.queensu.caliigr/working/miscellaneousaeSocialUnion.pdf and
http://www.queensu.ca/sps/publications/working_ps{08.pdf
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First of all, it is necessary to highlight a stngidifference concerning the mixture_of vertical

and _horizontaldynamics: the evident imbalance inherent in than&th horizontal arrangements
constitutes a notable exception if compared to aamg States in general. The scholars are aware of
that, and currently highlight the lost opportursti@volved in such behaviour: a stronger resistance
against re-centralization processes, a weaketyalilibuild a common position in relationship t@ th
central power, and the possibility of improving teiicacy of the management of certain fields of
activity”®® obviously the latter achievement is importantgeneral, and perhaps it is the most
important from the citizens’ point of view. But thgeripheral choice of avoiding a high level of

horizontal cooperation finds some strong roots agreertain relevant features of the Spanish system,

and in particular in its_historical evolutiothe entire central-peripheral dialogue revolvesuad the

process of thettaspaso&®

, which necessarily has always been very deepamsequence of the
strong centralism induced by the dictatorial regioge until 1975-1978, but it has been greatly
increased by the Constitution itself, which confegia long list of powers which eaClomunidagon

its own can deprive th&stadoof. Anyway, an important role is also undoubteplgtyed by a poor

cooperative cultufé a widespread problem as easy to be complainad difficult to be solved®.

Anyway, it is true that the mechanism describedvab@long with a strong role played in
certainCCAADby nationalist political partié¥) is very abstractly coherent with a preferenceaais
vertical relations which develop primarily through bilatenegotiations. But the harsh complications
induced by the several typologies of central legigé and administrative powers, such as the
pervasive central coordination powers, theyés de armonizacidrand the fegislacion basicg
concern evenflCCAAIn (not identical, but) similar proportions: az@nsequence, they act as strong

incentives for theCCAA to set up their relations with thiestado horizontallyand multilaterally.

230 seeex multis GARCIA MORALESM.J., (supra note 161), pp. 33-34.

21 geeex multis AJAE., (supra note 95), p. 64 andARCiA MORALESM.J., (supra note 91), pp. 49 and 52.

%32 Denounced in BRCIA MORALES M.J., Supra note 161), pp. 38 andABciA MORALES M.J., (Supra note

91), p. 56.

23 That is the assessment proposed IDNMLLA MARTOSJ.A., (supra note 163), p. 80.

234 GaRCiA MORALESM.J., Supra note 91), p. 52.
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Moreover, as a matter of fact, we have alreadytpdiout that multilateralisns a feature which is not
reserved to the€Conferencias sectoriale@ven if it is limited by the fact that participat in the
Conferenciasconcerns only theCCAA equipped with the necessary competences), butsit a

characterizes theonvenios bilaterales

An interesting analogy which links the two courdrinalyzed is that, in order to select the
activities to be carried out through cooperation, the distidm of powers provided by the
Constitution and by the statute laws does not playucial role: both the typologies of the function

and the substantive issues form a rainbow capdldevering almost the entire policy sky. Rather, we

must assign a more evident key role_to central dipgnpoweyr which the two competent Courts

configure as almost limitless, as long as it respecshared territorialisation process: both Courts
follow a case-law line which tends to overcome fitomtier, even in the presence of strong context
differences, and sometimes even lands in contexésacterized by more strict limits expressly

imposed by the Constitution, as in the Italian case

Both in Canada and Spain, but also elsewhere,ahgat spending power is one of the most
clear fields in which cooperation shows how easysitthat it acts actually as “a tool[...] of

centralisation under the guise of compromise am$@osus™,

Similarly to Canada’s, the Spanish intergovernmerdgkations unfold both by actand by

organs mingling and alternating, with a certain balanether politicaland_technicahpproaches.

But there are some differences. First of all, aorashing higher level of sectoriapproach is evident

in Spain, which is perhaps its most peculiar fegtand corresponds to one of the most dangerous
features, according to certain positiofisWe have already noticed that over the last 30sy#ze
sectorial approach has displayed the alluvial dyoawf a restless creation of bodies and

arrangements; and it is not necessary to pointh@itthis exasperated attempt to divide the scopes

2% This warning is by ®IRIERJ.,(supra note 1), p. 142.
3% The alluding addresses tw/®GIU|., (supra note 22), pp. 467-468.
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activity of eachConferenciafalls into an illusion very close to the one whighs the first feature of

the “ancient” dual federalism, as well as the fiesison of its failure.

Perhaps (this is my impression) this tendency hesnbfurther aided by a certain ideal
confusion, within the Ministerial bureaucraciesivien the cooperation organs properly intended and
the “6rganos colegiadds and it is a phenomenon which does not even sterhe decisively

remedied by the internal organizational effectthefrunning European integration progessither by

some recent innovations, such as@wonferencia de Presidentagsken into consideration its minimal

activity, as well as the strong and exclusive ddpeny from the Central political “rhythm”.

Another difference embeds within the different topf the_formalizationat least at the top
levels: if both the Canadian and Spanish systein)ealower, technical and administrative levels,
contemplate both institutionalized bodies and plesftinformal meetings, the top political level in

Spain has a broadly different institutionalizatidoreover, an even more relevant legal status of

cooperative relations is perceivable analyzingrémilting acts: but, in this case as well, theipart

tend to prefer the non-binding agreements, espeamamultilateral relations.

Neither Canada nor Spain’s intergovernmental matatiare sheltered by any constitutional
provisions, apart from the great and delicate goestbout the ensuing guarantéessthe cooperating
polities, but we can here refer to an importanegtion regarding Spain, which is linked to a common
feature: we have seen that the Spanish Constitptiovides theCCAAwith certain horizontal tools,
but the rigid configuration given to them causes $kries of problems we have referred to, and, in
short, makes the use of such tools difficult foe @CAA Well, taken into account the concrete
impossibility of changing the Constitution, both@anada and Spain, the result is that in the ead th

Canadian constitutional silence seems to be msshpgeblematic.

Both Canadian and Spanish systems rely on parlianemssetsas a source to empower

many cooperation tools, thanks to the legal andigall position ensured to the Executive withinithe
own Assemblies; but we need certain clarificatidfisst of all, an impression of the true naturehuf

Executive’s instruments: perhaps the Canadian itjgidith regard to the Parliament's power to
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modify the contents of positions previously agregubn at the intergovernmental level is a mere
consequence of the lack of institutionalizatione Tmly instrument known by Canadian negotiators is
the intergovernmental agreemenwhich must be interpreted in the light of the-preinent_common
law atmosphere of the general legal system. The pothiat many Canadian “agreements” should or
could be covered by a different legal configuratitvat would bring them very close to the Spanish
consultasor informes(or acuerdos perhaps) whictha Moncloaoften requests to théonferencian
draft statute laws. By accepting this impressidw, €anadian system appears more similar to the
Spanish, where the peripheral polities can only ol the political strength dfa Monclog which is
supplied with a decisive role within tiéortes Generalesut this role is merely political, while the
legal devices are not so relevant, and moreovér inlikely that the Executive uses further tools

concerning the fiduciary relationsfip

Another feature which unites partially Canada amai® as we have already seen, is a
relevant level of asymmetnalthough the two countries seem to outlet fafedint relationships
between asymmetries and cooperation. As a matteicoftheir respective “mavericks” seem to affect
differently the general cooperation experiencesegaly speaking, not only the Spanish cooperation
appears rather independent from its respective ngsymmetric panorama, but, in Spain, it seems
to be a far less destabilizing element than in @anand if we have to give an opinion, we might

stress a certain anti-asymmetric effect.

The last reflection deserves to be dedicated tadlaionship connecting intergovernmental

relations and the Second Chambeg. intergovernmental (inter-state) and parliatagy (intra-state)

territorial representation, which is a classicalis concerning not only the system provided with an
kind of central parliamentary devices for terrigdiinterest representation, but also the countries
which still lack of them. Focusing on Canada andigpdespite the traditionally (and constitutiophpll

asserted “federal” nature of Canada and the solaffinrmation that £l Senado es la Camara de

237 See, in the endACOMETTI M., La Spagnain CARROZzzA P., D GIOVINE A., FERRARI G.F. (a cura di),
Diritto pubblico comparatpRoma-Bari Laterza, 2009, who, on pp. 260-26128@ remembers a low level
of use of both Executive legislative acts (unté trery recent experience concerning the remeditetstill
lasting financial crisis, we must add) and thaéstion the confianza
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representacion territoridl (article 69 of the Spanish Constitution), it isrently recognized that
neither Canada nor Spain’s systems contemplate utinerstic Second Chamber for territorial
representation: so this is not the ideal locatmmainswering that question. We can only highlidfatt t
Canada and Spain belong to that great group of cantp States in which the impossibility for the
territorial interests to rely on parliamentary regentation can be interpreted as one of the factors
which facilitate the development of any intergowveemtal tools which can at least partially
accomplish a similar rof& Here it is not possible to test the functionsaretely unfolded by the
intergovernmental device in the presence of anesithi Autonomies’ Chamber (assuming that such a
device actually existdm mundd™), highlighting the mutual effect on their respeetroles. We can

only to mention a few general observations abastdbmplex question.

Firstly, a relevant part of intergovernmental riglas would not be able to be affected by the
presence of a Second Chamber, because at leassatgpgrt of the episodes of non-vertically-oriented

horizontal relations seem independent from thacadrphenomena.

Secondly, there are plenty of political decisionkicli generally escape from the possible
fields of action of any Second Chamber (espectakyng into consideration that they usually take no
part in the fiduciary relationship, where it exjststh the central Executive), because they (duthé¢o
Constitutions, the statute laws and the praxesyl tem remain within the jurisdiction of the

Executive$' for instance, that is the case of some impofiaancial power&™,

Moreover, the existing Second Chambers tend to wamkthe basis of the majority
principlé®*?, and as a result they do not seem suitable fanrgmsstrong guarantees to easihgle

represented territorial polity.

238 gych a position is disclosed by@ia MORALESM.J., Supra note 91), p. 61.

239 gSee IUTHERJ.,PASSAGLIA P., TARCHI R., A World of Second Chambeidilano, Giuffré, 2006.

240 As noticed by RGGIU L., (supra note 22), p. 465.

41 That is the first element pointed out byiRERJ.,(supra note 1), pp. 137-138.

242 As observed also byJAE., (supra note 88), pp. 9-10.
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In addition, the nationalisation of the approachatty issue induced by the presence at the
central parliamentary level tends to increase tggclof politicization within the Second Chambers,

overshadowing the territorial issues, even in fBerdesratpattern®®,

Furthermore, the legal guarantees of which, somssyheertain peripheral polities take
advantage seem to be able to result even more withik the frame of the parliamentary contexts,
taken into account the traditional deference thiilt,nowadays, many Courts (the Canadian Supreme
Court, for instance) hold towards the Legislaturesase of dealing with questions concernitay
legis But, at this time, it is clear that the periphepalities can no longer rely on “political

safeguards” only.

Lastly, the ideal aim of a Second Chamber is todothe territoriainterestswithin the central
legislative making process, whereas the far diffeodbjective of intergovernmental cooperation tends
to reduce taoordinate(the word is used in a generic meaning) the powassigned to the different
levels: the latter aim might be (positively) afledtby a the correct working, genuine Second

Chamber, but indirectly only.

It is clear that the ensuing conclusion that inteegnmental relations are not destined to
decline in the future brings to agree in principlgh the positions which are primarily concerned

about the need to empower their the democrati¢tbne

Apart from the latter reflectionségctius impressions), the limited and light comparatiffere
accomplished has revealed that, notwithstandingesomeducible peculiar characteristics, broadly

speaking, to similar context features tend to @moad similar intergovernmental relations solutions

243 See @RROzzA P., Audizione del 28 gennaio 200pp. 14-15, in @MERA DEI DEPUTATI, Indagine
conoscitiva sulle tematiche inerenti le modifichdl'ag. 117 della Costituzione available at
http://legxiv.camera.it/ _dati/legl4/lavori/stencoMidvindag/articolo_117/2003/0128/s000r.htm?posrita/
ti/legl4/lavori/stencomm/0l/indag/articolo_117/alermtm?campo=//legxiv.camera.it/_dati/legl4/la\stei/
ncomm/01/indag/articolo_117/elenco.htm 15 and @RROzzA P.(suprag note 3), p. 798.

244 See @GMERON D., Las estructuras de las relciones intergubernamestah International Social Science
Journal (ISSJ), 167/2001, p. 142.
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and phenomena, and the same can be said concéneirdifferences. Perhaps the most important,
little result is that, reversing the sequence, ge®that intergovernmental relations themselvesacan
as (a fragment of) a sort of “litmus paper” for gmrisons among several territorial pluralistic

experiences.
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