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Abstract

The paper briefly explores how the Greek legal oréeeives and reactds-a-visthe acquis
communautaireand the European public order. Although the natfuection, intensity and
extent of the supranationality developed by the BRGfiffers substantially from that of Union
law, both regimes aim at producing effective resulithin the national order. The sources of
supranationality stem from the socio-normativedklgy of the European integration within a
particular historical context, the legitimacy ofathobjective and the social consensus
surrounding it, if not from state will itself. Theaper sustains that the inadequacy of positive
law, the interpretative relativism, and the systemconsistencies that inevitably emerge are to
be covered by thde factopredominance of the supranational regimes oveiGite=k legal
order, including its constitutional provisions. Theegration of supranational law into the
municipal order often touches on the most senstinads of the constitutional domain. In that
context, the consequent formal supremacy that ke system aims to secure for itself turns
out to be not only a legal or even a legalisticfa, but rather a “post-positivist” one that
involves socio-political aspects to a great extbmspite of the formalist constraints set by the
rigid Greek Constitution that seeks to retain risacy, the national judge has no choice but to
align her/his practice with the case law of her/Bigpranational colleagueDe factq
supranationalism dominates the Greek legal ordaregn The case law indicates that the
Greek order relinquishes in favour of the supramei norms -thereby confirming their
supranational (as well @k factosupra-constitutional) effectiveness.Yet the Grgelge only
came to face that “meta-positivist” reality recgrahd is still striving to compromise with it.
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1. In lieu of an Introduction: a Word on the Supranational Phenomenon and the
Limits of Legal Positivism

The European paradigm departs from the standardlagsic intergovernmentalism.
Although originally it was state will that endowdte two European regimes with their powers
and particular characteristics, the emergence mfasiationalism led to a gradual erosion of the
sovereign foundations of the state. By absorbingesar-growing part of state powers,
exercising legislative functions in the name of Evgopean “demos” (which is armed with a
“veto” authority against the will of governmentsgnd finally by being equipped with a
specialised and distinct judiciary that is empowete act as the ultimate interpreter,
supranationalism proved to be a far from staticph@enon.

Unlike many federal constitutions, neither the Uniaw' nor the ECHR contain any clause
of conflict establishing the primacy of their resfpee norms over national law. Nevertheless,
the supremacy of the supranational regimes is @gt#lblished both in practice and in case law.
Thus, its positivity has to be searched primaniythose sources. The material foundations of

" Stella-Eirini Vetsika, attorney, Athens’ Bar. LLMJniversity of Heidelberg, LLM and LLB, National dn
Kapodistrian University of Athens. [vetsika@yahaon.Vassilis P. Tzevelekos, research scholar, Usityeof
Michigan Law School (2009-2010), attorney, AtheBar. MRes, European University Institute, MA in Bpean
Political and Administrative Studies, College of repe, DEA Droit international public et organisaiso
internationales, Paris 1 Panthéon-Sorbonne, LLB,tioNal and Kapodistrian University of Athens.
[vassilis.tzevelekos@eui.eu]. The title of the papes been inspired by Amos Oz’s famous bdoKale of Love
and DarknessGiven the object of the paper, it is the authatsdice to primarily rely on sources by Greek
scholars. The authors are highly indebted to psofiessVassilis Hatzopoulos, Aris Georgopoulos, Diegnostou
and Vassilis Lambropoulos, to justices Maria Gkand Nikos Vagionakis, to Dr. Nikos Skoutaris, adlas to
their colleagues Ms. Vasiliki Kosta, Mr. Nikolas Kakou and Mr. Dimitris Tagaris for their commeatsd/or for
providing access to materials. They are also pdatity thankful to Ms. Julia Papastavrides for hatuable
editorial comments. The usual disclaimer applies.

! With interpretative declaration No 17, the Treaty.isbon makes reference to primacy as this has lestablished
by the ‘well settled case lawof the ECJ. In the past, primacy was indirectigrided from Article 10 TEC
providing for the obligation of “loyal co-operation



supremacy were nourished both by tolerance (sdensent) of the national orders and by the
object and purpose that the supranational regiraesup, namely the European integration and
the establishment of a Europeéspaceof public values. Yet the gradual “metamorphosit” o
the regimes into what they represent today wouldendiave occurred in the absence of
judicial autonomy. For supranationalism to effeelyvshift beyond (or even against) state will,
it has to rely on judicial dynamism, a term thavksiously a euphemism for judicial activigm.

If it had not been for the supranational judge, ibemative specialty of the Union law would
never have succeeded in dethroning the premiedshie national order and the ECHR would
never have evolved into a European quasi-Congtituti

The pre-eminence of the EU order over the natiawder constitutes an imperative
“existential” necessity. The primatpf the Union law is general and applies againgttgpe
of domestic law, including the national constitatfoThis is how uniformity in the application
is secured. Effectiveness in the promotion of Electives requires that its norms superpose
on domestic law. Furthermore, primacy is insepardinlked to the autonomy of the EU
regime. The Union law is directly integrated (diredfect) within the domestic orders and
establishes actionable rightginally, it enjoys direct enforceability beforeethational courts
and overrides conflicting domestic law, which rensainapplicablé.

Considering the contrasting elements of the ECHRwe, it appears at first reading to be a
typical multilateral international treaty. Its iitational apparatus constitutes part of an
intergovernmental organization, where, as suchE@EIR is the product of international law.
The nature, function, intensity and extent of iprainationality differ substantially from that of
Union law. The principal difference between these tegimes consists of the fact that rather
than establishing an institutional ensemble th&t as a supranational “substitute” to the state
in the exercise of executive, legislative and jiadipowers over certain policies, the ECHR’s
objective is to guarantee the compatibility of gractice of the national organs with certain

fundamental rights.

2 On the positive dimension of judicial activissge Tridimas (1996) 199-210 (placing emphasis on tekioal
interpretation and the function of the ECJ as astitutional court) and Christianos (2002) 959-968 864-968
(arguing that the role of the ECJ is “corrective”).

3 ECJ, Case C-6/64)aminio Costa v. ENEL15-07-1964.

4 ECJ, Case C-11/7Qnternationale Handesgesellschaft mbH v. Einfuhnd Worratsstelle fiir Getreide und
Futtermitte| 17-12-1970, para. 3.

® ECJ, Case C-26/6NV Algemene Transport- en Expeditie OndernemingGand & Loos v. Netherlands Inland
Revenue Administratio®5-02-1963.

® ECJ, Case C-106/7Amministrazione delle Finanze dello Stato v. Sintha#rs.p.A. 09-03-1978, para. 17.



Although theres judicataof the case law of the ECtHR is deprived of amedi effect
within the municipal ordef it nevertheless develops a triple internationféaf The state that
breached the ECHR remains internationally respémsimless one, it execulethe judgment
of the ECtHR (formal authority of the case law) awd, it complie$’ more generally with that
judgment (substantive authority). The legal basithese two obligations is Article 46 of the
ECHR, entitled Binding Force and Execution of Judgméntt the third level, the case law
of the ECtHR develops a broader interpretativecefféhis is not addressed exclusively to the
respondent state but rather to each state pathet&CHR. Theaison d’étreof the so-called
“interpretative authority” is the prevention of bahes. A state that persists with illicit practice
and does not adopt the measures that amount toliemicg with the case law of Strasbourg
continues to be internationally responsible.

Formally, the ECHR develops no other effect. Howetleis approach must be revisited.
More than a typical international treaty, the ECElRRresponds to an idiosyncratic regime that
presents the qualitative, both normative and spoidical, characteristics of aui generis
“specialty”. Though it is an international treatihe ECHR also serves as a regional “quasi-
Constitution"!* delimiting an increasingly integrated public ordethat aims at protecting
certain common values within a very specific gepbie, cultural, historical, social, political
and economianilieu, i.e., Europe. Thus, the ECHR does not limit its spégitd the erga
omnes partesormative status of its substantive provisionsharacteristic that is common to
all human rights treaties). Beyond this obvious efision of normative specialty, a thorough
appraisal of the ECHR requires taking also intooaot its teleology, the social context that
surrounds it and the transformation of the ECtHi® anConstitutional Court for Europe. While
the force of the ECHR stems from international lasveffectiveness moves beyond it. For that
reason, outside classic state responsibility, lhiegcthe ECHR involves a stigma, namely the
divergence from the European standardétaf de droit

Despite the different quality of the EU and the BZTMupranationalism, one common

denominator is the role of the judge. Judicial iptetation promotes evolution that allows the

"1t only has a confirmatory/diagnostic effect, &dihing the breach of the ECHR. It has no effectie domestic
act that constitutes the basis of the violatiomfhu

8 Among others, Koutroulis, Tzevelekos (2005) 1162.

° The state must repair the damage caused to ttimvitaccordance with the judgment. Reparatiormfakes the
form of compensation and, more specifically of aypgary “just satisfaction” (Article 41 ECHR).

19 Compliance requires the adoption of the necessemsures that will put an end to the breach ofielR and
will prevent its future repetition. If several edyaeffective measures are available, the stateyangliscretion in
choosing the ones it prefers.

* ECtHR, Loizidou v. Turkeypreliminary objections, 23-03-1995, para. 75.

12 ECmHR, Chrysostomos, Papachrysostomou and Loizidou v.ejugdmissibility, 04-03-1991, para. 20. On the
concept of the European public ordee among others, Ktistakis (1999) 5-20.
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introduction of innovative elements that are, it atways legitimate, at least necessary for the
relevant norms to produce their full material ahdréby integrationa¢ffet utile Since that
evolution often takes place outside the usual m@she of law making it might be seen as
opposing the premises and limitations set by thaiompal legal orders and the democratic will
of their respective governments. In that context, shortcomings of legal positivism in fully
and accurately comprehending and conceptualiziagdyimamism in the relationship between
the supranational regimes and the constituent matiorders come as no surprise. Legal
positivism is static by definition. It is in its siemic nature to recognise only the mature
normative change that results from the formal ingtinal channels. The ideal environment for
positivism to flourish is that of well-establishéebal orders, the interrelation of which is
regulated in detail by rules establishing hieragshand other methods of conflict resolution.
Outside that context, positivism often leads teadiend.

However, positivism remains pertinent in at leasi tifferent occasions. First, it offers an
“escape clause”. Positive international law allgyevernments to opt-out of any institutional
regime they consider to evolve against their owthavid the powers delegated to it. Yet if the
state abstains from reacting against that evoluttos legitimately presumed to tacitly endorse
it. Second, legal positivism allows for the formathsorption of the systemic change that
emanates from the institutional practice. Statesoéten called upon to “update” the system by
negotiating and putting into force new legal frameks that incorporate the systemic trends
that the institutional practice introduces. Neveltlss, outside these few instances that
demarcate the outer limits of supranationalism ubefulness of legal positivism in the case of
dynamic interaction between plural orders remaiaktively limited. Other intellectual
schemes, such as legal pluralism, become pertinent.

The picture that has been outlined here aims teesas the basis for explaining how the
Greek legal order receives and reagssa-visthe acquis communautairand the European
public order. Given the limited scope of the studyher than offering an in depth panorama or
a detailed historic overview of the responsiver@sSreece to the supranational laws, the aim
is to focus on recent and actual evolution. Whdt e sustained is that the inadequacy of
positive law, the interpretative relativism, ance teystemic inconsistencies that inevitably
emerge are to be covered by theefactopredominance of the supranational regimes over the
national legal order, including its constitutior@bvisions. The integration of supranational
law into the municipal order often touches on thestrsensitive chords of the constitutional
domain. In that context, the consequent formal esmaicy that each legal system aims to

secure for itself turns out to be not only a legakven a legalistic question, but rather a “post-
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positivist” one that involves socio-political aspeto a great extent. Or, as it has been subtly
put, at the current moment of evolution it appkesodel of inter-constitutional coordination
that arises from the preponderance of the sup@ratiobjectives over the passivity of the
national constitution and the limits this sEtSupranationalism is the result of the legitimacy
and the material object and purpose of integratithin a particular historical context. If these
conditions were to change, the broader materiatefoof supranational law would be
guestioned and its effectiveness undermined.

Part two of this paper sets the normative prenuoddsgal positivism as point of reference
and outlines the normative landscape drawn by tleeksConstitution (GC). Part three moves
beyond legal positivism and discusses the “metdipist’ realities that govern the Hellenic
judicial practice. In that context, the study wpllesent a number of recent cases where the
Greek legal order relinquishes in favour of theranptional norms, thereby confirming their
supranational (as well age factosupra-constitutional) effectiveness. Part foucaéses the
standing of academisis-a-visthe supranational phenomenon and emphasises theadset
suggested by enlightened scholarship for recomgilre inelastic GC with supranational law.
The fifth and final part of the study is devotedtgconclusions.

2. The Limits Set by the Greek Constitution

Although the Greek courts recognised the effeahtd#rnational law within the municipal
order” as early as the nineteenth century, it was onliAn5 that the constitutional legislator
regulated the relationship between domestic andrriational law. Article 28(1) G€
stipulates that both customary and conventionarmational law Shall prevail over any
contrary provision of the laW The supra-legislative effect of international lamtemds over
lex posterioras well, but not over the ConstitutibhParagraphs 2 and 3 of Article 28 regulate
the participation of Greece in international ingians:

“2. Authorities provided by the Constitution may lngaty or agreement be
vested in agencies of international organizatievigen this serves an important
national interest and promotes cooperation witheotStates. A majority of

three-fifths of the total number of Members of Rarlent shall be necessary to
vote the law ratifying the treaty or agreementG8ece shall freely proceed by
law passed by an absolute majority of the total Ibeimof Members of

Parliament to limit the exercise of national sovgmgy, insofar as this is dictated
by an important national interest, does not infingon the rights of man and

13 Giannakopoulos (2008) (2) 734.

4 Wwithout however recognising the supremacy ofrimaéional law. Tenekides (1975) 185-191.

> The official translation in English of the GC isvailable at www.parliament.gr/english/pdf/001-
156%20aggliko.pdf (visited on 15/12/2009).

'® Roucounas (1982) 61-66.



the foundations of democratic government and iectd#d on the basis of the
principles of equality and under the condition@ciprocity.”.

The enactment of Article 28 coincides with the apfle of the 7-year dictatorship and the
efforts of Greece to adhere to the European irigtits. Although it was unclear whether it was
Paragraph 2 (requiring a majority of 3/5) or Paagbr 3 (requiring an absolute majority) that
should serve as the basis for Greece’s participaitio the Communities, Article 28 was
considered to provide sufficient legal grouidThe majority of scholars sustained that the
solution was to be found in the combination of bBt#ragraphs 2 and 3, so that next to the
formal conditions of vote, respect of human rightsd democratic governance would be
ensured® However, because of the existence of wide bigartisonsensus in favour of
European integration the issue was never raisegractice. In 2001, the constitutional
legislator intervened in the debate by adding &erpmetative clause under the text of Article
281° Hence, ‘Article 28 constitutes the foundation of the papiation of the Country in the
European integration processWhile the objective of integration found an efil place
within the GC, this reference was also meant toesas a guide for the interpretation of all
other constitutional provisions that might relatathwArticle 28 concerning European
integration?’

Articles 87(2) and 93(4) GC provide for a systemddfuse and incidental control of
constitutionality of the legislative acts. Althoughational courts are all equally competent to
review constitutionality, such a control cannot éeercisedin abstractoor on the basis of
individual complaints. Unconstitutional statutesmeen formally in effect' but become
inoperative for the purposes of the case that datldhe unconstitutionalityMutatis mutandis
the supra-legislative effect that Article 28 GC mggto international law allows courts to
control the compatibility of domestic acts with &ce’s international obligatiors.

Outside Article 28 and its effect, what is impottdan underline is that the GC is a

traditionally “rigid”?®

constitution. Article 110(1) explicitly prohibithe revision of a number
of its provisions that concern the model of govao®a(Parliamentary Republic), as well as

certain fundamental rights. Furthermore, Articl®@®) and (3) set a rather complex, inflexible,

" papadimitriou (1982) 144, Drosos (1987) 89, lliojes-Strangas (1996) 32, Mavrias (2004) 259-263.

18 Seethe list with the authors (such as Evrigenis, Mam@nd loannou) supporting that approach at Scaisda
(1997) 340.

9 A similar interpretative clause concerning thetipgration of Greece in the European Monetary Urtias been
added under Article 80 GC.

20Venizelos (2002) 234-235.

1 As opposed to the unconstitutional administrasiges, which are annulled (Article 95(1)(a) GC).

2 Chrysogonos (2001) 225. Courts have the poweeview the compatibility of domestic acts with thEHR
proprio motu

%3 Mavrias (2004) 239-240, Pantelis (2005) 167-168.



and slow-moving procedure for the amendment ofpiteevisions of the Constitution that are
susceptible to revision. The Parliament is allowedrevise the Constitution only if the
previous Parliament provided authorisation. Thecess concerns only these provisions that
have been defined (by a majority of 3/5 vote) asraable.

Given these remarks, making an overall assessnmietiheoway the GC regards the
supranational regimes is not an easy task. On and, hhe fact that the Greek polity broadly
endorses (albeit through a simple interpretatiaeist) the European integration as a superior
socio-legal goal gives the GC an accent of openaregddegitimises its interpretation according
to thetempogiven by the European integration itself. On tlieeo hand, the text of the GC
ranks the Union law and the ECHR as hierarchicallpra-legal and under-constitutional.
Finally, although not entirely entrenched, the GGiill significantly rigid in its revision. This
allows for the presumption that it is rather infldg in accommodating the evolution stemming
from the European institutions and in fast andaifely adapting its text to the exigencies of
integration. If this hypothesis is true, then onayniegitimately accuse the constitutional

legislator of timidity in the revision of Article®GC.

3. The “Meta-Positivist” Realities

The conclusion to be reached from the analysisasasfthat while the Greek legal order
seeks to preserve the supremacy of its Constitutiensupranational regimes offer a number
of strong and pragmatic arguments in favour ofghmacy of their own norms. It is Kelsen’s
view that the conflict between two methodologicaldhisms” cannot be resolved on the basis
of positivist argument&’ De factq positivism relinquishes in favour of the metaifivoist
solutions that the political context and the saxgatal reality prevailing at each time impose.
Failure to allow this to happen equates to a weskne face the socio-normative reality of
Europe today. The section that follows will attenbptevaluate how much the Greek judge is

adapted to that reality.

a. When the “Tectonic Plates” of the Greek Constitutimm and the EU Order
Collide
Although the Greek legal world apprehends the &amce of the Union law, both as a

means for securing Greece’s effective integratiothe EU as well as a normative ensemble

% Kelsen (1994) 345.



formally carrying a special weight, it is careftlt its everyday life remains immune t&it.
Almost 30 years after acceding to the Communitikes, Union law is still seen as a rather
technical and “exotic” body of law, which is morédaessed to experts than to the mainstream
lawyer. The “osmosis” between the Greek order &ed.inion law remains imperfect. Despite
that, the normative qualities of the Union law ao¢ challenged and overall the national judge
tends to comply with the case law of the EEJRather than defiance to the primacy of the
Union law, malfunctions in its effective applicatioccur in most instances as a result either of
lack of familiarity or of a strategy to avoid retng to the ECJ for preliminary rulingé.

However, these remarks concern only the suprakiyis effect of the Union laf? Some
early “heretic” case lafé challenging the “orthodoxy” of the primacy of tf@C never
succeeded in finding imitators. During the last fg®ars, the question of the conflict between
the GC and the Union law was openly brought toftie by judicial practice. In all relevant

occasions the Union lade factoprevailed.

I. De Facto Supremacy of the Union Law over the Greek Constitubn Through
Harmonisation
One of the most commonly cited examples of confbetween EC law and the GC
concerns the free movement of workers. In term&rb€le 4(4) GC, ‘only Greek citizens shall
be eligible for public service, except as otherwisavided by special lawsArticle 110(1) GC
includes Article 4(4) in the constitutional “coret the non-amendable provisions. According
to the ECJ’s case law the exemption of employmeniheé public service from the freedom of
movement for persons must be interpreted narrdikhus, for the Greek order to comply

with EC law it either had to recognise that théelatakes precedence over its Constitutian

% Seee.g. StE plenun), 3088/2007 02-11-2007. The case concerned the questionrafegeequality in the matter
of different treatment with regard to retiremeneaghe conclusions reached by the Greek Counditate were
similar to the laterdictum by ECJ (Case C-559/0Commission of the European Communities v. Hellenic
Republi¢ 26-03-2009). However, the national court foundsdecision on exclusively the GC.

% Seee.g. StE (¥ chamber)2144/2009 29-06-2009 [compliance with the judgment of th@JEn Case C-65/05
(Commission of the European Communities v. Hell®gpubli¢ 26-10-2006) concerning the prohibition of the
operation of electronic games in Greece].

2" For a number of examples of cases where the Greatts deliberately avoided seeking a preliminafing see
Papadopoulos (2009) 474-480.

%8 |bid., 482-484 (presenting early case law on the prinwditkie GC over EC law).

29 Court of Appeals of Athen99162/92 25-10-1992 Seealso the decision8502/94(22-11-1994, para. 6) and
249/97(28-01-1997, para. 6) of thd'4¢hamber of the StE, recognising the supra-cotistital force of both EC
law and the ECHR (as part of EC primary law).

% The exemption from public service (Articles 45fgpaty of Lisbon and 48(4) EEC Treaty) covers quigts that
“involve direct or indirect participation in the exercisé[a.] duties designed to safeguard the general inteiasts
the stat® Seee.g. ECJ, Case C-290/98pmmission of the European Communities v. Hell®aipublic 02-07-
1996, para. 2.

3 Court of First Instance of Ather228/1992 14-04-1992.



to enact, consistent with Article 4(4) GC,lex specialisstatute defining the term “public
service” in conformity with the ECJ case I&fv.

Another example is the recognition of diplomas aledrby establishments that operate in
Greece as branches of educational institutionsdbsanother member-statéArticle 16(5)
GC reads, éducation at university level shall be providedlesively by institutions which are
fully self-governed public law legal perséng&urthermore, Article 16(8) explicitly prohibits
the establishment of university level institutidms private persons. With its early case Yaw
the Symvoulio tis EpikrateiagStE, the Council of State) recognised that treedoms of
movement of persons and of establishment, Artidé EC Treaty (educational policy) and
Directive 89/48/EC (providing for the recognitiohtogher-education diplomas) are applicable
in that context. Yet it reached the conclusion #eatording to Article 28 GC, EC law can only
develop a supra-legislative effect and not a sgprsstitutional effect. The case was referred to
the plenary session of the StEwhich held that because Article 126 EC Treaty does
harmonise the national legislations in the subjeetter, rather it rests upon the states to
organise the educational system. Therefore, théaEKS competence to regulate a field that in
substance falls within thdomaine réservéf the Greek legal order. Finally, since (accogdin
to the StEdictunm) Directive 89/48/EC (secondary EC law of an irdemianking) does not fall
under the subject matter of Article 126 EC Treatyreference for a preliminary ruling should
be made to the ECJ. Thpéenumthereby avoided addressing the question of hikyabetween
the GC and the Union law.

The European Commission’s action against Greeceatdosystematic failure to fulfil its
obligations under Directive 89/48/EC enabled thel EE exercise jurisdictiotf. However,
regarding the question of hierarchy, Luxemburg iieeth equally silentinter alia, it held®’
that the named Directive entitles any applicant vlotds a diploma authorising her/him to
pursue a regulated profession in one member-sigbeirsue the same profession in any other
member-state. The reason that a diploma is recegris not for the intrinsic value of the
education provided, but because it guarantees gsiofeal rights. Furthermore, the system of
recognition of diplomas is based on mutual trushergas the criteria for qualifying an

establishment as of higher education reside exalsivith the state where the establishment

%2 Article 1 of Law 2431/1996 (FEK 175/A, 19-07-1998produceserbatimthe ECJ definition of public service.
% For an overviewseeinter alios Trovas (2008) 1257-1285 and Papadimitriou (20@®)711304.

% StE (4" chamber)2807/1997 08-07-1997.

% StE plenum), 3457/199825-09-1998.

% ECJ, Case C-274/0680mmission of the European Communities v. HellReioubli¢ 23-10-2008.

3 |bid., paras. 29-32 and 37-38.
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is based. Finally, the ECJ made clear that the cue relates solely to professional
gualifications and not to academic ones.

The limits set by the ECJ are clear. In absolutenbay with Article 16(5) GC, EC law
acknowledges the competence of states to orgamése university system. Nevertheless, it
requires that states grant professional rightshenbiasis of mutual recognition. If a conflict
were to be found, this could only be qualified @®iht. For it to be resolved, it suffices that the
national judge shiftgatione materiaefrom the sphere of university education to that of
“professional education” and to the fundamentaédi@ms of the Union lai? Admittedly this
solution tempers the public character of highercation in Greece. Whereas the unity of
professional rights is safeguarded, the systemdataion giving access to these rights is
fragmented. Yet this is a price that the Greek ordest pay in order to harmonise the limits
set by its Constitution with the aims pursued kg thnion law. Nevertheless, harmonisation is

not always an easy goal to attain.

ii. When Harmonisation Fails: The Inglorious “Thermopylae” of the Greek Judge

In 2001, Article 14 GC was revised. In an extremeédtailed way, Paragraph 9 of that
Article provided for the absolute incompatibilityetiveen the sectors of public works and
media. The incompatibility was extended to all tyjpé intermediaries as well. The purpose of
this amendment was to combat corruption and pronratesparency in the public works
sector’® According to Law 3021/2002 the presumption of incompatibility with regardtte
intermediaries could be rebutted if the tender prasen to be financially independent from its
intermediaries. Th&thniko Symvoulio Radiotileoras{E SR, National Council for Radio and
Television) was given competence to certify finahandependenceéMichaniki, a corporation
that lost a tender, sought annulment of the ceatii of financial independence that the ESR
issued for its competitomter alia, it challenged the constitutionality of Law 3020¢2 to the

extent that it was limiting the incompatibility astished by Article 14(9) GC. The chamber of

3 StE made the distinction between academic andgsifnal qualifications before the ECJ deliversdutigment
in case C-274/05Seee.g. StE (& chamber),2076/1999 21-06-1999, para. 9. The decisi@i@8/2007 (4"
chamber, 13-03-2007) is extremely important bec&@iEeseems “complying” with judgment C-274/05 mtran
a year before its delivergeeGiannakopoulos (2007) 140-14Recently, the Administrative Court of Appeals of
Athens 3216/2009 17-12-2009) awarded compensation to an estabéishoperating in Greece as the branch of
a university based on another member-state ford#mages it suffered by the denial of the admiristnato
recognise the professional rights of its graduates.

% On the objectives pursued by the amendment anttatsux see Venizelos (2) (2005) 425-435eealso
Eleftheriadis (2005) 325-328 (explaining the reasfom the unsuitability of Article 14(9)).

“° The three implementing laws: 3021/2002 (FEK 143/8;06-2002), 3310/2005 (FEK 30/A, 14-02-2005) #el
more conciliatory one 3414/2005 (FEK 279/A, 10-1B2). For an analysis of these lawseTzemos (2006) 93-
182.
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the StE adopted the position that since the fof&&law within the Greek order derives from
the GC, the former cannot prevail over the latted eelinquished in favour of thelenum™
The majority in the plenary sessférconfirmed the absolute nature of the incompatibili
established by Article 14(9) GC and held that thvener, partner, major shareholder or
managing director of a media undertaking may umgecircumstances be a public contractor.
The same applies with regard to intermediaries t@otors who are financially independent of
intermediaries (as required by Law 3021/2002) velil have to prove that they act
independently and on their own account and intesstording to the StE, this is the only
rebuttable presumption allowed by the GC. In thtergst of procedural autonomy, the Ste
referred the case to the ECJ for a preliminaryntuliAmong the three questions that were
addressed to Luxemburg, the first concerned Direc83/37/EEC, and more specifically
whether the list with the grounds for excluding @anttactor from participating in a public
contract (which does not contain any of the groupdsvided by Article 14(9) GC) is
exhaustive. The second question concerned the ddotipaof the national provision at issue
with the principles of EC law.

The ECJ answered the first question in the affimeadind sustained that the list of reasons
for exclusion contained in the Directive is indeegclusive. However, as long as the
exigencies of proportionality are respected, statgoy discretion in enacting parallel rules
aiming at consolidating transparency and equatrtreat®* Following a similar reasoning, the
ECJ reached the same conclusion with regard ts¢hend question as wéfiHowever, the
problem with Article 14(9) GC lies in the fact thiatfails to respect proportionalifiy. Inter
alia, by establishing a general and irrebutable incdibitity between the media and public
works sectors and precluding proving whether traresmcy is jeopardised, or competition
distorted, the GC goes beyond what is necessarthéopurposes of the objectives pursued.
Furthermore, the fact that the prohibition of Alid4(9) may be lifted if the contractor proves
her/his independence from intermediaries does et the automatic and absolute nature of

the measure.

1 StE (4" chamber)3242/2004 16-11-2004Cf. the minority in the judgment arguing in favourtbé supremacy of
EU law (including secondary EC law) over the @€ Jong agemphasis added] human rights and the foundations
of democracy are respected (para. 19).

42 StE plenun), 3670/2006 08-12-2006, para. 14.

43 ECJ, Case C-213/0Riichaniki AE v. Ethniko Simvoulio Radiotileorasisdalpourgos Epikratias16-12-2008,
para. 49.

“ Ibid., para. 60.

* Ibid., paras. 60-69.
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What is striking about the ruling of the ECJ istthacompletely ignores the constitutional
nature of the national norm at issue. Not only dibesot “quantify” its special normative
quality for the purposes of proportionality, butaiso remains entirely silent regarding that
aspect® The ECJ could be reproached that in doing saili fa essence to respect the very
same principle that Article 14(9) GC breaks: prejooality. For the purposes of the (silent)
confirmation of the primacy of the Union lavis-a-visthe GC it suffices that the ECJ submit
(as indeed it does) the GC to a test of compdathithrough proportionality) with the Union
law. The disregard of the constitutional dimensibrthe case is by all means “unnecessary”,
whereas without regard to the conclusions reaclatldoECJ, it reveals disrespect towards the
constitutional identity of the member-state, itsnstitutional legislator and the social
necessities to which s/he responded by enactiniglért4(9). On the other hand, one cannot
but stand critically against the choice of the StEdeclare the absolute nature of the
incompatibility established by Article 14(9). Thbyg it did nothing more than elevate the
conflict to the constitutional levél. The door should have been left open so that the G(@
be harmoniously aligned with the Union law. Besjdagch an interpretation would allow the
GC to produce (to the extent that its implementang would not infringe proportionality) a
limited effect. After all, less is better than niot at all.

b. The Impact of the ECHR on the Greek Legal Order: Retification Through
Complementarity and Conflict
The process of the socio-normative reception ofEE#R in Greece has been long and
intermittent. Greece signed the Convention in 1866 first introduced it into the domestic
order in 19532 However, its effectiveness remained limited fovesal decades, if not
nilpotent?® The dictatorship of 1967 derogated from the ECHRte basis of the clause of

Article 15. The famousGreek caseallowed the ECmHR to deliver a report on the mserit

% Kosta (2009) 506-507 and 510-514.

4" Venizelos (3) (2008) 98-99. As the “architect” Afticle 14(9), Venizelos would obviously prefer tkenflict
with EC law to remain isolated in the implementiagy and to not to refer to the GSeealso Venizelos (2)
(2005) 432-433 (where the author argues that Artigl(9) contains a reservation in favour of naticB& and
international law, in harmony with which it shoydoduce its results).

8 Law 2329/1953, FEK A/68, 21-03-1953.

“9 Perrakis (1996) 178. The end of the Greek civit,vim 1949, left the Greek society deeply dividEespite its
obvious incompatibility with the GC of 1952, thexteptional legislation” against the “communist e
remained in force also after the end of civil was.all norms of international law at that time, 8€HR was not
given a supra-legislative effect. Moreover, thehtigo individual application was not recognised.g\égis’
famous quotation summarises in the most accuratetia ineffectiveness of the ECHR. Thus, until 19the
ECHR remained& useless document in the life of our legal otd#rat is to say &n uninhabited islet within an
ocean of laws being persistently, systematically eonstantly incompatibles with the letter and $ipéit of the
Conventiofi. Vegleris (1977) 54-55.
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whereby it rejected the grounds for derogating fitthen ECHR and found several systematic
breaches of the most fundamental human rightéie colonels’ regime reacted by denouncing
the ECHR and quitting the Council of Europe. Greéicenot return to Strasbourg and to the
ECHR regimé! until 1974, when democracy was restored. AlthoilghGC of 1975 granted a
supra-legislative (but not supra-constitutionaljceoto the ECHR, until the early 1990s its
effectiveness (in spite of its self-executing najwas limited.

A new era commenced in 1985 when the governmemwigresed the competence of the
ECtHR to examine individual applicatiorfsSince 1991 when the ECtHR delivered its first
judgment against Greecéthe Court of Strasbourg has examined over 55Gsaas¢he merits.
Although the presentation of the relevant casedaes not fall into the scope of the stddy,
what could be generally suggested is that thet“geseration” of cases brought the systemic
weaknesses of the Greek judicial system to ligindth of the procedures, access to justfice,
reasoning of judgmerd as well as the “infantile diseasesbf the democratic regime, which
were mainly due to the lack of effective implemdiota of judicial decisions against the
state®® Next to these systemic problems, the practicehefECtHR also revealed (in certain
instances equally systematicGreece’s violations of members’ minority rigfitsThe overall
picture of case law against Greece during thetlastdecades indicates that a significant mass
of cases concern the right to property. In thapees next to the cases where a violation of the
right to property has been directly alleged (in tmastances due to expropriations for public
interest purposes},one should also examine the cases where evenhtaopmperty claim has

not been directly raised, property is indirectlwdked through alternative legal ba$és.

Y ECmHR,the Greek case (Denmark, Norway, Sweden and theeNetds v. GreeceJeport, 05-11-1969. Instead
of others seePerrakis (2J1997) 33et seqand 85et seq.

*1 Legislative decree 53/1974, FEK A/256, 19-09-%#eece has signed and ratified Protocols 1, 63 anH 14 of
the ECHR. It did not sign Protocols 4 and 14bis, atithough it did sign, it has not yet ratified ol 12.

%2 Declaration by the Minister of Foreign Affairs,-20-1985 [published ifodikas Nomikou Vimatqd985) 1848-
1849]. The compulsory jurisdiction of the ECtHR wasognised in 1979.

°3 ECtHR, Philis. v. Greecemerits, 27-08-1991.

> For a recent overview of the case law of the ECfdinst Greece and its impaseethe excellent study by
Kabaglu, Koutnatzis (2008) 478t seq.

°> ECtHR, Canea Catholic Church v. Gregamerits, 16-12-1997.

% ECtHR, Georgiadis v. Greecenerits, 29-05-1997.

>’ Voyatzis (2002) 87-91.

%8 Because of either an interference by the legistaini the judiciary (ECtHRGreek refineries Stran and Stratis
Andreadis v. Greecamerits, 09-12-1994) or a denial by the executiveomply (ECtHR Hornsby v. Greece
merits, 19-03-1997).

%9 ECtHR,Manoussakis and others v. Gregoeerits, 26-09-1996.

% For an overview of the relevant case laeeTsitselikis (2008) 27-48.

®1 Among hundreds of cases, ECtHRymer King of Greece v. Greeamerits, 28-11-2002.

%2 Seee.g. ECtHR,Varnima Corporation International S.A. v. Greeamerits, 28-05-2009. Interestingly, the
aforementioned “infantine diseases” of the demdxnagtgime concerned cases that were all, in onanother
way, related with economic claims.
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However, if Strasbourg is th@timum refugiumfor Greeks principally for property and fair
trial claims (with certain well-known exceptidils the more recent case law reveals that
beyond religious or ethnic minorities, foreignemsmigrants and people belonging to different
racial groups suffer other violations more “seriotgn the right to property, threatening their
life and physical integrity in some ca$és.

Thus, beyond abuse of power by state organs amardanf the judiciary to provide
satisfactory remedies at the domestic level, mooadly, the case law reflects the existence of
an intolerant mentalif§y by the Greek societyis-a-visthe “other”, i.e., people who diverge
from the stereotypical Greek-orthodox identity. Yeeé ECHR regime limits its function in
raising awareness of the problems and in obligagogernments to adopt the necessary
measures for remedyiffyand avoiding repetition. Strasbourg cannot cuee deper social
roots of these problems.

In that respect, the first and most important vigtof the ECHR is that during the last 15
years it succeeded in making its presence tangihikin the Greek legal order and in
influencing the case law of national codtt€ven if all lawyers do not master its system, the
ECHR is frequently invoked before domestic countsich, in addition, often apply froprio
motu Although malfunctions continue to exist and tliteiation is far from satisfactory, the
ECHR occupies an important territory alongside &@. However, although the GC and the
ECHR pursue parallel objectives and, therefore nagant to complement each other, the case
law of Strasbourg also contains a limited numbes@fmples where a “constitutional conflict”

occurred.

i. Different Types of Complementarity

% Seee.g. ECtHRRizos and Daskas v. Greeaserits, 27-05-2004 aridonarakis v. Greegemerits, 05-07-2007
(freedom of expression of journalists).

% Many of these cases concern the abuse of powgoliye against immigrants (ECtHRelniku v. Greegamerits,
05-07-2007), Roma (ECtHRBekos and Koutropoulos v. Greecmerits, 13-12-2005) or Greek, former
expatriates (ECtHRZelilof v. Greecemerits, 24-05-2007).

% C. Rozakis (1999) 68t seq.(arguing that the two sources of human rightsatiohs in Greece are the abuse of
power and intolerance).

% with regard to remedies it is interesting to nthat the Greek legal order provides for the reapgrof
proceedings after a condemnatory judgment by thiHR@nly with regard to criminal law issues [Argcb25(1)
(5) Code of Criminal Procedure].

®" Seee.g. StE flenun), 1663/2009 13-05-2009 [compliance with the judgment of th&tlHR in Meidanis v.
Greece(merits, 22-05-2008) concerning the calculatiorhaf default interest owed by public-law entiti¢seades
significantly lower than those applied to individgjeand StE (3 chamber)1251/2008 10-04-2008 [compliance
with the judgment of the ECtHR Massilios Stavropoulos v. Greemerits, 27-09-2007) concerning the breach
of the presumption of innocence by the administeatiourts, ruling in disregard of the acquittaltlod applicant
by the criminal courts].
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Starting with the scenario of complementafftgvery time a domestic court proceeds with
the synthesis of these two “constitutional toolsie scope of human rights is expanded and
their effectiveness is maximised. To give just &@ xamples, the StE has combined Article
20(1) and (2) GC (access to justice and prior hgarwith Article 6(3) ECHR in order to
conclude that civil servants are entitled to repnéstion by an attorney before disciplinary
administrative instances, regardless of the gradfitjie sanctiofi’ By the same token, the StE
has ruled that the combination of Articles 20(1) &l 6(1) ECHR allows applicants to file an
appeal in person without being represented by tannaty’® On its side, th&legktiko Synedrio
(ES, Court of Audit) resorted to the combinationAaficles 21(1) GC (family life), 14 ECHR
and 1 of the first Protocol ECHR, in order to owdgrArticle 63(1)(b) of the Greek Code of
Civil and Military Pensions, which establishes thequisition of Greek citizenship as a
precondition for a non-citizen to benefit from thension of her deceased spo(fse.

In principle, it is impossible for a “true” normaé conflict between the human rights
provisions of the GC and the ECHR to occur. Howglsecause the national judge insists on
narrowly interpreting the GC in some instances, riditeone materiaeparallel norms of the
ECHR come topro homine complement its scopes. Thereby, a second form of
complementarity (or of a latent conflict) betwedre tGC and the ECHR is that of the
substitution of the narrowly interpreted nationabnstitutional norm by the parallel
supranational one. The right to property is the tnobsracteristic example to illustrate this
point. Since Article 17(1) GC (property) is traditally interpreted as covering only titles
rem, Article 1 of the first Protocol was initially alved to produce its (much broader) effect
domestically, only to the extent that it did nontradict the GC? Therefore, not only was the
relation between these two parallel norms conceagdonflicting, but the ECHR was also
“amputated” so that it would concur with the stamdaestablished by the interpretation of the
GC. In 1998,Areios Pagos(AP, Court of Cassation) decided to shift from ftioh to
complementarity and resorted autonomously to thelE@s the basis for the protection of all
rights of possessive characfdr.Thus, without formally departing from its narrow
interpretation of the GC, the Court of Cassatiocceeded in expanding the semantic field of

the right to property and complied with Strasbourg.

% Chrysogonos (2001) 207-210.

%9 StE plenum), 2152/200023-06-2000, paras. 4-5.

0 StE (2 chamber)193/2009 21-01-2009, paras. 4-5.

"M ES,194/2001 15-2-2001.

"2ES,28/1994 26-11-1993.

3 AP (plenun), 40/1998 17-12-1998. More recently, AP"(Zhamber)104/2009 13-01-20009.
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However, if finally the logic of harmonisation pigled with regard to the general semantic
field of the right to property, there have been samspects of that right that the AP resisted
endorsing. One thorny relevant question was th#teirrebutable presumption established by
the Greek legislation, in terms of which, in theseaf a partial expropriation, the adjoining
owners were presumed to derive a benefit from iwvgmeents to major roads that justified a
limitation in their compensation. Although the E®&Hieclared the absolute character of the
presumption incompatible with the right to propégftyn its early case law AP ignored that
dictumand confirmed the compatibility of the presumptinissue with the G& Even if a
few months later the ARlenum (albeit tacitly) abandoned the irrebutable chamacif the
presumption, it still insisted regarding the prased dimension of the issU& With its Azas
judgment, the ECtHR let its frustration show anddmalear that all the procedural aspects of
expropriation fall under the right to property asigall be covered by one single procedure
addressing all relevant questions in a global Wayor AP to align its case Idfwith that of
Strasbourg, it had to resort to Article 1 of thestfiProtocol which, once again, through

complementarity displaced the narrow constructibArticle 17 GC.

ii. Conflict

While scholars suggest that conflicts between tfiea®d the ECHR do exi&t,so far the
case law of the ECtHR has dealt with only a mailgmamber of cases of that kind.
Interestingly, not all of these cases concernegthetice of the judiciars’

As has already been demonstrated, a “true” normatonflict between the human rights
provisions of the GC and the ECHR is highly unlkkeThus, the scenario of conflict is
confined to either the non-human rights norms & @C or to its provisions that aim at
limiting the effect of human rights. Starting withe second hypothesis, Article 13(3) CG

" Seee.g. ECtHRKatikaridis v. Greecemerits, 15-11-1996, paras. 44-51.

> AP (3 chamber)577/1998 14-04-1998.

S AP (plenun), 8/1999 11-03-1999.

"TECtHR,Azas v. Greecenerits, 19-09-2002, para. 48.

8 AP (4" chamber)598/2001 09-03-2001 (holding that the absolute naturehefgresumption violates the ECHR)
and AP plenun), 10/2004 18-03-2004 (suggesting that the questions ottimepensation and the rebuttal of the
presumption should be merged in one single proeddur

" Chrysogonos (2001) 180-188eealso the examples offered by Kontiades (2006) 10833 (suggesting that
Article 7(3)(b) GC that provides for death pendtiy felonies perpetrated in times of war is incotifga with the
13" Protocol ECHR and that Article 19(3) GC that phitsi the use of evidence that has been collectéddach
of the secrecy of communications conflicts withiélg 6 ECHR).

8 Seee.g. ECtHR Tsalkitzis v. Greecemerits, 16-11-2006 anflyngelidis v. Greegemerits, 11-02-2010 (in both
cases Greece was found liable for tbfusal by the Greek Parliament to waive the imryu@Article 62 GC) of
members involved in judicial disputes over issuetrely disconnected with their parliamentary aitéds. The
judiciary had no competence to review the praaticéne Parliament).
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explicitly prohibits religious proselytism. Withsitold Kokkinaki§® judgment, the ECtHR
found that the criminalisation of proselytism fails respect proportionality with regard to
freedom of religion. However, by distinguishing Wween abusive proselytism, which is
prohibited, and the dissemination of religious gle@trasbourg enabled the national judge to
harmonise her/his practice with the exigenciehhefECHR without breaching the GC (which,
although to date remains unrevised in that respeotuces only effects that comply with the
Kokkinakiscase law).

The second scenario concerns a (temporary) cobiitteen the ECHR and Article 57(1)
GC that enlists the parliamentary incompatibiliti®uring the 2001 constitutional reform a
new incompatibility was introduced, the terms ofiebhspecified that the members of the
Parliament were prohibited from exercising any @ssfon during their tenure in office. With
its Lykoyrezo¥ judgment, the ECtHR once again demonstrated estfaint and avoided
declaring Article 57 GC aper seincompatible with the ECHR. The violation of ArécB of
the ' Protocol ECHR was based on the immediate validiitthe constitutional provision in
guestion, breaching the principle of legitimate estptions. In 2008, Article 57 GC was
amendetf again and the aforementioned incompatibility wisrly lifted.

Yet although the practice of the ECtHR reveals gteoccupation with not showing
disrespect for the GC and thus far has always @éfibthe national judge the necessary space
to effectively harmonise the interpretation of B€ with the ECHR, the Greek judge does not
always seem to share that concern. The followingmgte is characteristic: In 2005, the
Article 88(2) GC Special Court for disputes on remrations and pensions of magistrates
found the preferential treatment afforded to théligusector regarding the 2-year limitation
period that applies in cases of claims by civivaets to be incompatible with Articles 4 GC
(equality before law), 6(1) ECHR and 1 of the fiRRtotocol ECHR* On its side, AP

contradicted with that case law and declared tmepaaibility of the aforementioned privileges

81 ECtHR, Kokkinakis v. Greegemerits, 25-05-1993, paras. 48-50.

82 ECtHR, Lykourezos v. Greegceerits, 15-06-2006.

8 The limited scope of the study does not allow uising the measures adopted by Greece for the gespaf
compliance. However, it is important to note thatidle 57 is not the only provision of the GC thats been
amended. With Article 25(1) GC, proportionality wastablished as one of the applicable conditiomste
restriction of human rights. New Article 94(4) C®pides for the compulsory enforcement of judicdatisions
against the public sector and Article 95(5) CGdtifes that the public administration is bound amply with
judicial decisions. Furthermore, the revised Adic®3(3) GC requires that courts reason their dmTisi
“specifically and thoroughty Concerning other means of compliance, such asutsiry modifications and
changes in the interpretation of the national legisn seeKabazlu, Koutnatzis (2008) 488-495eealso the
Juristras case study report on Greece, assessimgliaoce on the basis of the Council of Ministggctice [D.
Anagnostou, E. PsychogiopouloBypranational Rights Litigation, Implementation aih@ Domestic Impact of
Strasbourg Court Jurisprudence: a Case study ofeGeel5-28, available at www.juristras.eliamep.gr/wp-
content/uploads/2008/09/casestudygreece.pdf (disitel3/01/2010)].

8 Special Court of Article 88(2) G@/2005 06-12-2005, para. 11.
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with the GC and the ECHR.Meanwhile, StE confirmed the findings of the Ali&8(2) GC
Special Courf® Yet StE skillfully avoided examining the questifsam the perspective of the
ECHR and -by limiting its analysis on the GC exolaly- it referred the case to thAotato
Eidiko Dikastirio (AED, the Special Highest Court). Pursuant to &eti1l00(1)(e) and (4) GC,
AED is the only competent judicial instance tolsdthe interpretative controversies in the case
law of the high courts over the constitutionality siatutes and has the power to render
unconstitutional law invaliérga omnes

However, before the AED decided on the controverA® and StE’s case law, the ECHR
delivered two judgments whereby it declared theileges of the Greek government with
regard to the limitation period (prescription) tlagplies in its disputes with civil servants and
individuals to be incompatible with Articles 6(lgquality of arms) and Article 1 of the first
Protocol ECHR respectiveff. Yet AED chose to disregard these tdiota by the ECtHR.
Despite that it was through a marginal majority, DAEonfirmed the approach by AP and
found the privileges of the state to be compatitite the principle of equality of Article 4 GC
and justified by significant public interest reasBh

Thus, while the supranational “quasi-constitutidnatige declared the incompatibility of
the named privileges with the principle of equabfyarms, the national “quasi-constitutional”
judge found these very same privileges to be caibmpatvith the principle of equality. The
nature of the courts that delivered these judgmatiéshes to the conflict a quasi-normative
dimension that goes beyond mere interpretation. béetause the conflict does not formally
refer to the same norms, it is only a latent orlthdughratione materiaghe two normglicta
cover parallel territories, the latent nature dittconflict enables StE (before which a similar
case is currently pendifity both to secure harmony and, consistent with #se daw of the
ECtHR, reject the privileges of the state. Becaunstat particular context Article 4 GC has
been interpreted as having a permissive effectGiteek courts will simply have to focus on
thelex specialismorm of Article 6 ECHR (equality of arms) and jpohibitive effect. That the
state privileges at issue are seen by AED as cobhpatith Article 4 GC does not justify the
breach of the ECHR.

4. The Scholars

% AP (plenun), 31/2007 26-06-2007.

8 StE plenum), 3654/200812-12-2008, para 7.

87 ECtHR, Varnima op. cit. supranote 62 an@ouboulidis v. Greece no, fherits, 25-06-2009.
8 AED, 9/2009 27-05-2009, para 8.

8 StE (6" chamber)1513/200904-05-2009 (referring the case to fHenun).
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Formally, the ECHR is a typical international tseafherefore, its normative supra-
legislative and under-constitutional force is urgjigmed. This is also due to the fact that
judicial practice has only occasionally raised éssof conflict between the ECHR and the GC
thus far. Since both these documents obey a contehas legal scholarship puts the accent on
complementarity. Thus, the Greek and the Europedotiqpporders complement each other in
that the latter specifies and amplifies the eftédhe former™

However, with regard to EU law the picture is no¢ tsame. While a consensus on the
subject of its special nature exists, when thatmeghallenges the limits set by the GC and its
domaines réservegpart of the legal scholarship reacts by calling fespect of the national
constitutional identity” Interestingly, this is a point shared by both skkolars who defend a
more pluralistic approaéhand by those who perceive the normative qualifese Union law
as stemming from the national Constitution itSékInder this last perspective, the role of the
GC is to set the limits within which the Union laan develop its effects. The cornerstone of
that argument is the “constitutional reservatffrget by Article 28(3) GC which requires that
“the exercise of national sovereightg only limited “insofar as thig...] does not infringe
upon the rights of man and the foundations of deatmcgovernmerit

However, while it is consistent with the GC, comahtlity obstructs harmonisation and
fails to explain the reality of theée factosupremacy of the Union law over the GC. Rathen tha
conditions of applicability, the Greek legal systésnin need of methods of reconciliation
between its rigid GC and the Union law. Thus, fglian Article 28 GC that would explicitly
embrace all aspects of the European integrationvandd providead hocfor the normative
primacy of the Union law, it has been suggested e actual Article 28 should be read as
incorporating an implicit clause for the revisiohtbe GC?® That contrivance would allow
Article 28 to produce an informal effect paralielfine to that of Article 110 GC (process of
revision). Thereby, the constitutional norms may +eans of interpretation- be quasi-

automatically adapted to the evolution of the Unlaw so that the two respective orders

% Manitakis (2) (1994) 384.

1 Manitakis (3) 2005.

92 Venizelos (2) (2005) 440, Katrougkalos (2000) 16ideq.

% Manitakis (1984) 487-49(Contra, seethe classic arguments in favour of the autonomy suqtemacy of the
Union law [Scandamis (1997) 138]. Autonomy squaketgludes any type of review of constitutionality &
law by the national courts. EU law globotakes precedence over the national legal ardgiobo [Koukoulis-
Spiliotopoulos (2007) 290-294]. The principles aftamnomy and primacy epitomise the deeper instibatio
substance of the EU [Papadimitriou (3) (2009) 4-9].

% Manitakis (1984) 490-495 (arguing that the natignadge may refuse to apply EC law that usurps wsigke
national competencesLf. Papadopoulos (2009) 430-432 (arguing that Artk8é3) GC does not aim at setting
the outer limits of EU competence; it rather estdials the conditions for EU competences to be etk

% Instead of otherseelliopoulos-Strangas (2) (2000) 1120seq.
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develop their effects in harmony. The unifying ftioo® of Article 28 enables an elastic
interpretation of the provisions of the GC, so thhé de facto predominance of the
supranational law is duly justified.Although finally there is nothing to prohibit Acte 28(1)
from producing a similar effect with regard to tBEHR, legal scholarship resorts to Article
25(1) GC for that purpose, requiring that statenggensure the unhindered and effective

exercise of human right&.

5. Final remarks

This last remark, namely that a requisite condifienboth ECHR and the Union law to
establish an unreserved primacy within the Grealerwis the construction of imaginative
interpretations, constitutes the only sign of cogeace between these two regimes. Although
formally inferior to the GC, the ECHR, reinforcey the legitimacy of its object and purpose,
stands next to the Constitution, complements itgnes theeempoin human rights protection.
By contrast, although identified as the politicErily” where Greece belongs, the EU, still
imperfect and in a course of evolution, is viewedoaeremphasizing economic and market
objectives to the detriment of the other constinail values that are common to its member-
states.

Yet what this study sought to prove is that inesmf the conditions set by a Constitution
seeking to retain its primacy, the national judgse ho choice but to align her/his practice with
the case law of her/his supranational colleadde.factq supranationalism dominates the
municipal order entirely. The Greek judge only catoeface that “meta-positivist” reality
recently and is still striving to compromise with Beyond the formalist constraints of legal
positivism, the sources of supranationality stemmfrthe socio-normative teleology of the
European integration, the legitimacy of that ohjectand the social consensus surrounding it,
if not from state will itself. Ultimately, it is # national governments that established the
supranational judge as the ultimum and therebyhntic” interpreter of supranational law.

However, even if (at least at the current histonpragression) the “pragmatic” order is to
be set in favour of the supranational regimes, ghilirequires an answer is what the position
of the national judge should be in the case of larfetween the Union law and the ECHR.
To that question the Greek legal order, as path@fcommon constitutional traditions of EU,

provides an explicit answer: Article 28(3) callspgnational law to produce effects that

% papadimitriou (2) (1993) 18-19.

" Yet the question of whether harmonisation on tasivof Article 28 GC may also apptgntra legenremains
open. Katrougkalos (2000) 1112.

% Chrysogonos (2001) 197-202.
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conform to ‘the rights of man and the foundations of democrgbwernmerit Yet what
should not be neglected is that the succesSatdingedepends on a number of conditions.
First, the reservations raised by the national guehyist refer to values that the whole European
society considers legitimate and necessary grododsierogating from the supranational
norms. Second, the Union law must indeed ignorsetivalues. Third, the court that will apply
conditionality has to bear a certain political weigrinally, the national judge must be guided
by a genuine preoccupation for safeguarding thentomvalues at issue — not to use these

values as a pretext for abstaining from Hebermasiarf‘constitutional patriotism®’ For the

counterpart of national “legal patriotism” is oftdagal provincialism™
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